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ARDREW J. GETZ, © r 9 1 0 tT A. 6. 
Appellee, “3 xs 
‘ ) 
‘ \ APPRAL PROM 
VS. ' F j 
Ve i MUFICIPAL COURT 
‘ # 
WESTERN LABORATORIZS, 0 / OF CKICAGO. 
corporation, ' Fj 
‘ 


Appellant. i 


? 
e 
' - - 


BR. JUSTICE MATCHETT DELIVERED THE OPINION OF THE CCURT. 


{his is an appeal by the defendant from a judgment 
of the Municipal Court of Chicago for $90.86. 

Plaintiff was a member of the West Side Buying 
Club, a voluntary association of retail druggiata coe 
whom by agreement carried $200.00 worth of diverse kinds of 
druggists' supplies from which members had the privilege : 
eof purchasing at cost. 

Appellant negotiated an arrangement with a majority 
of the members of the association of whom plaintiff was one, 
whereby each member agreed to purchase a share of appeliant's 
stock of the par value of $100.00, and also deposit with 
appeilant 4100.00 in cash, or its equivalent in merchandise, 
which was to be kept by appellant as a separate account and 
used only to purchase such supplies as the association should 
from time to time direct. Appellant agreed to carry stock 
which had theretofore been carried by the agssociatiao and 
peli same to the mexbers ior eash at cost plus 2 per cent. 

4 | A writing was signed setting up these with other 
condi ions stipuleting that a "legal agreement" would theres 
after be drawn "stating the length of time the contract yy 


to be hade for." fhe 
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Wo further agreement was drawn, but many of the 
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Pestle Club, delivered to appellant the supplies thereto- 
fore cerried by them for the benefit of the associatia 
in discharge of their obligations to purchase stock and 
deposit cash or goods. 

Plaintiff delivered to appellant $90.86 worth 
of merchandise and he thereafter traded with his associate 
members through the agency of appellant. He sued to ree 
cover the value of the goods deposited. 

Since the writing fixed no time for its termination, 
it could be ended at the will of either of the parties thereto. 
Joliet Bottling Co. v. Joliet Citizens Brewing Company, 254 
Ill. 219. 

If plaintiff wus the only party to his side of the 
egreement, there might be merit to his suit, but the affidavit 
of defense sete up and the facts show that under the terms 
agreed upon the merchandise and its proceeds were subject to 
the orders of the club; that a separate account was kept 
between pmpeliont and the club with respect thereto. 

fhe liability of appeliant, if any,(which we do 
not decide) is therefore to the association and not to any 
individual mwember thereof. 

The judgment will therefore be reversed without 
remanding. 


REVERSED. 
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JOHN A. D @ minor by j 
James Devlin his next friend, . 9 1 C qT : A rd { 
' Appellee, | kaa 
Fj APPEAL FROM 
va. vs ) SUPERIOR COURT, 
f cook CouNTY. 
CHICAGO CITY RAILWAY COMPANY, ) 
) 


. ant. 
\ , 


wR. JUSTICZ hae DELIVERED THE OPINION OF THE COURT. 


This is an appeal by the defendant below from a 
judgment entered upon the verdict of a jury in an action 
on the case. 

Plaintiff sued for injuries sustained by reason 
ef one of defendant's cars striking the wagon in which 
plaintiff was riding while driving a team in the streets 
of Chicago. 

The accident occurred about 5:30 P. M. Oatober 
26, 1911, at the intersection of Polk and “tate Streets. 
Polk Street at that point extends east and west; State 
Street, north and south. 

Appellee was driving his team in an easterly 
direction on Polk Street and across State Street when his 
wagen was struck by one of appellant's south bound cars. 
Appellee contends the accident wes due to the negligence 
of the motorman, while appellant argues it was due to the 
negligence of appellee and contends that contributory 
negligence on the part of appellee is established as a 
matter of law, 

We have carefully considered the evidence and 
while Lens question is not entirely free from doubt, we think —. 
that within the rules announced in C. C. Ry. So. v. Sandusky, 


sie 1968 Till. 40a, ma Shicage Union z raction comp pany v. Jacobson, es 
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217 111, 404, the question of contributory negligence under 
the facts disclosed by this record was for the jury. 

The principal question in the case arises by reason 
of the admission over objection of defendant of evidence 
offered by the plaintiff as to a second injury, which he sus- 
tained on February 7, 1912, after the accident. 

The evidence discloses that at the time of the 
accident, plaintiff sustained a fracture of the patella of 
the right knee. He was first taken to St. Lake Hospital | 
and from there to the Post Graduate Howpital where the mee 
was set. Splints were put on the leg and it remained in | 
splints for about nine weeks. After these were taken off, | 
plaintiff used erutches for a month and thereafter he used 
a cane, all under the advice of his physician. 

While the injured limb, according to his testimony 
was still gwollen, he was walking upon a sidewalk in the 
evening using hie cane, when the left leg slipped and there- 7 
upon the right one doubled under him, fracturing the patella 
in the same place thet it was originally broken. He was 
taken to the County Hospital where the limb was reset, and 
several weeks intervened before plaintiff regained the full 
use of it. 

It appeared upon cross examination that three days | 
prior to this second injury plaintiff had returned to his La 
usual emloyment as a teamster and appellant urges that the | 
collision with the eax sustained October 26, 1911, may not be| 
held to be the proximate cause of the subsequent injury on 
February 7, 1912. The question is raised both by objectims 
to the evidence when offered, and by an instruction to the 
jury requested by defendant which was refused by the court. 

Experts testified in response to hypothetical 


questione based upon the evidence in the case, for the plain- 
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tiff that the first accident might have caused, and for the 
defendant, thit it could not have caused, the second injury. 

In Seith v. Commonwealth Electric Company, 241 Ili. 
252, the rule of law with reference to proximate cause is | 
stated, "The negligent act or omission mist be the cause which 
produced the injury, but it need not be the sole cause or the 
last or nearest cause. It is sufficient if it concurs with 
some other cause acting st the same time which in combination 
with it causes the injury om which sets in motion a chain of | 
circumstances and operates on them in a continual sequence vne| 
broken by any new or independent cause.” : 

whether within the rule a second injury received 
before a recovery from a prior one proximately results from 
the same cause as the prior injury, is ordinarily a question 
for the jury. Van Cleef v. City of Chicago, 144 Ill. App. 496. 
In this case the testimony of the experts for the respective 
parties was in direct conflict on this point. Plaintiff 
testified that his limb was still swolien as a result of the 
first injury when the second occurred and that he was at 
that time still acting under the advice of his physician in 
the use and.care of the injured limb. 

The testimony for plaintiff to the effect that the 
second fracture was similar to the first also tends to sus- 


tain plaintiff's theory. It was the duty of plaintiff to use’ 


due care to effect a cure end prevent a second injury, failing | —> 


in which he might not recover damages for such second injury, | 
and defendant was entitled to have the jury so instructed 
upon request. It did not so request but tried its case on | 
the theory that under the facts, the court should hold as a 
matter of law that the second injury did not proximately 


result from the first accident. We hold that this was not 
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a question of law for the court but of fact for the jury. | 
Wieting v. Tow of Miliston, 77 Wis. 530; Hoseth v. Preston 
Mill Co., 49 Yash, 688; Conner v. Nevada, 188 Mo. 161; Papic 
v. Frund, 181 6. ¥. 1161; Smith v. Northern Pacific Ky. Co., 
140 Pac. 687; Postal Tel. Cabl2 Co. v. Hulney, 132 Ala. 462. 

Complaint is made that the court gave plaintiff's 
instruction No. 9 and we are inclined to think the inst ruetian| 
is subject to criticism. ‘hile a-general exception was taken | 
to the giving of this as well es all the other instructims 
asked by plaintiff, it appears that prior to reading the same, 
the instructions were considered by the court and counsel, out | 
of the presence of the jury, in compliance with a rule of | 
court whieh required this to be done. At that conference, the 2 
attorney for appellant said with reference to this instruetion, 
"I have no ebjection to it if your honer will give this | 
antithesis to it which I drew this noon * *# # .” The court, | 
"Then I will give it jointly, these two together. * # # # " 
This was done. We think under the circumstances, defendant 
should not be permitted to complain. 

The judgment is affirmed, 


AFFIRMED. 
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CHARLES KArPASIER, 2) 9 
_ Appellee, ib J A 
APPEAL FROM 
Ve j } SUPLRIOR COURT, 
/ 
‘ f cOOK COUNTY. 
CHICAGO RAILWAYS COMPANY 
_ Agpesians. } 
WA 
WM. TUCSYICR MAYCHETY LELIVERuD THE OPINION OF THE COURT. 


This is an appeal by the defendant below from a 
judgmeni entered by the Superior Court of Cook County upon 
the verdict of a jury. 

Plaintiff sued defendant for personel injuries 
sustained by reason of a collision with one of defendant's 
cars. The negligence alleged was that defendant by its 
servants “so carelessly and improperly drove and wansged its 
car that it ran into and struck a motercyele upon which 
plaintiff was riding, injuring him, etc." 

The accident occurred April 17, 1914, at about 
9;15 in the evening at the intersection of Melrose and Robey 
Streets in the city of Chieago. Robey street extends north 
and south; Melrose Street east and west. Defendant's street 
Gear line in Robey Street consisted of two tracks. North bound 
cars ran over the easterly, and south bound cars over the 
westerly track, The line was known as the Clybourne Avenue 
line and after pasging Melrose Street turned enst in Belmont 
Avenue. Robey Street at Melrose is 384 feet between the 
curbs. The space between the west curb of Xobey and the west 
rail of the west or south bound track is li feet. The side- 
walks on Melrose are each 17 feet and 2 inches wide, there 
being a parkway between the curb and the sidewalk. The 
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distance from Melrose Street to School (the first east and 
west street to the north of Melrose Jtreet) is about 30¢ 
feet. On the northwest corner of Nobey and Melrose | 
at the time of the sccident wes a florist shop, anothar 
florist shop was on the nerthesst corner, on the voutheast! 
corner a saioon wae locatec, while the southwest corner wan 
&@ Vacent lot. 

Plaintiff ai the time of the rccident was accompanied 
by a young lady who occupied the reer sant on the motoreyele. 
Plaintiff sat in the front seat and drove the machine whieh 
weighed about 600 pounds. 

Pleintiff testified that as he cume to the comer 
of Kelrose and Hovey he slacked up; that just as he was 

which looked like a van 

cros#iing the cross-walk he noticed something/coming from the 
morth; that he wes then gceing five or six miles an hour; 

that he then looked gouth to see if anything was coming from 
there; that he again looked to the north; that the car 

was then right close; that he turned the meotoreyele towards 
the south end as he etarted to turn wes hit by the car; that 
his leg was hit by the southwest corner of the cor; that the 
fork of the cer, as plaintiff called it, hit the front of the 
motorcycle. The femur of plaintiff's left leg was breken and 
he became unconscious and so remained for several days. There 
is no doubt of the seriousness of the injuries sustained. 

Plaintiff's testimony as to the manner in which the 
accident occurred was correborated by his companion whe was 
at the same time severely injured. 

No report of the eccurrence was made to the street 
car company by its employees. However, appellant learned of 
the accident the following day through the police reports, 


but was not able to produce the persons operating the car 
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at the time of the injury. ‘ie do not, therefore, have 
the advantage of their version of the accidents . Howe | 
ever, evidence on behalf of appeliant of persons who witnessed 
the collision was received end it tended to show that plaintiff 
driving his motorcycle at the speed of about ten miles per | 
hour, van it squerely into the side of the car, 
We think the preponderance of the evidence is 
to the effect that the car wes going at full speed and that ~, 
it did not slacken its speed es it approached the crossing. 
While other questions are argued, the contention upon whieh 
appellants seem to rely is that plaintiff was, as a matter Og 
of lew, Guilty of such contributory negligence as to ba& 
his recovery. "The general rule is that negligence and 
contributory negligence are questions of fact for the jury, 
but when the facts are admitted and all reesonable minds will 
agree that the injury was the result of the plaintiff's om P 
negligence, the court may,oas a matter of law, find that there 
was such contributory negligence on the part of the plaintiff 
as to defeat a recovery, and so inform the jury by a peremptor 
instruction." Hewes v. SC. & S. 1. A. 2. £o., 217 Ill. 500. 
Appellant argues that if plaintiff sew the car 
approach he must have been avere of the speed at which it was 
approaching and that he was guilty of contributory negligence 
"as by increasing the speed of his motorcycle he could have \ 
avoided being struck by thst chject"; that if, as it is 
Claimed plaintiff said in enother part of his testimony that 
he did not see the car until it was 15 feet from him, he was 
guilty of centributory negligence in not stepping. 
Appellant also calls our attention to a line of 
cases in which it ie claimed it has been held that a court will | \ 
not permit a witness to say that he looked but did not see an 
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ebjcet, which it imisi be clear to everyone must have been 

seen had the wiimess looked. Ye do not question the rule there 
duid dow, but in the nature of things, its application mst 
depena upon the situatio as dcisclosed by the facte of each if 
purticuler ceuse. The time, the distance, the mode of com- 
veyence, the condition of the weather, whether in daylight 

or curk, in fect all the physicel circumstences existing st 


the time end just prior to the time of the sccident, mast be 





eosidered. 

In the instant case we think the question of whether 
Plaintiff in the exercise of rensomable care cold or should 
have seen the car in time te sveid the accident; whether he 
should or could have increased his speed and thus svoided the = 
injury, and whether he shovld or could have stopped his motore 
cycle were all questions for the jury. in this view we are 
somewhat confirmed by the fact that counsel for appellant do 
not themselves seam to be quite certain woich course ef conduct 
should have been pursued. Unless upon the whole evidence all 
reasonable minds would agree that plaintiff was guilty of a 
contributory negligence, the question of whether he was, or 
was pet so negligent, wes properly submitted to the jury. 

The judgment will be affirmed. 

AFFIRMED. 
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RICHARD W. ae Om 


Appellee, 
\ APPRAL PRC 
vs. \ MUNICIPAL COURT 
i) OF CHICAGO. 
Ge. & Je COAL COMPANY, a 


ecorporstion, % 
Appellant. 


Tue? 
BR. JUSTICH MATCHSIT DELIVERED THE OPINION OF THE COURT. 


This iv on appeal by defendant below from an 
judgment for plaintiff’ rendered by the Munieipal Court of 
Chicage. The case was tried without a jury. 

Plaintiff sued for $66.90 being the aggregate 
amount of eight (3) coupons representing acerued interest 
due upon certain bonds issued by defendant below, appellant 
here. 

The affidavit of merits set up that the ¢cupons 
“were never nagotieted by defendent company, but were ob- 
teined by the plaintiff herein through fraud and cirecume 
vention and ere without a good or valuable coneiderstion and 
yoid." 

It appeared from the evidence that the bonds 
to which these coupens were attuched, were with other bonds 
delivered by defendant to plaintiff ue seeurity for two 
loans aggregating $1100.00. shortly thereafter an orrange- 
ment, the terms of which are not quite clear, wus mace by 
which plaintiff was to raise the sum of §6000.00 to assist 
in financing appellant and was to receive steck in the 
company therefor. Apparently appellees was not able to raise 
these additional funds; creditors were pressing for the pay- 
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ment of their claims and one W,. He Gray undertook to be- 
come interested in the company and finance it. 

A meeting was held at Gray's office. At this 
meeting plaintiff surrendered all the stock which had been 
issued to him and also all bonds deposited as security ex- 
cept an amount equal at par to the money he had loaned to 
and put into the company which he retained in settlement. 

It appears that practically all the creditors, 
officers, directors and stockholders of the corporation, 
with the exception of Mrs. Jones, the wife of the president 
of the company, were present at the meeting and assented to 
the settlement made. Appellee was succeeded by Gray as 
treasurer of the company. Coupons representing interest on 
appellee's bonds maturing prior to the ones here sued on 
were paid. 


We are unable to see how the facts appearing in 


ra 





evidence could be held to prove fraud. Fraud is not pree \ 
sumed. It must be proved by the party alleging it and by 7 
cleer and convincing evidence. McKennan v. Mickelberry, 
242 Il1. 117. Negotiable paper which hes been exeented 
and delivered is presumed to have been regularly issued f 
@ valuable consideration. Ferry State Bank v. illedge, 
109 ILl. App. 179. 

There was no evidence in the instant case to 
overcome that presumption and the judgment will be affirmed 

AF¥YIRMED. 
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JOHN W. MORSBAC 
peilee, 

APPEAL FROM 
Vo %, MUNICIPAL CCURT 
OF GHICAGO. 
COLLISON F. WADDELL, 
appelton ra 


MR. JUSTICE MATCHETT DELIVERED THR OPIXION OCF THE COURT. 


This is an appeal by defendant below from eae 
judgment of the Municipal Court of Chicago. The cause 
was tried by the court without a jury. The alleged 
“correct statement of fects" has heretofore been stricken, | > 
hence we can only consider errors assigned on the common 
law record. Appeliant urges that he was improperly denied . 
trisl by jury. 

The record shows that an alias summons issued \ 
July 13, 1916, returnable July 22, 1916, at 9:50 A. M.; | 
that on July 21, 1916, defendant entered an appearance \ 
in writing; thet on July 22, 1916, on defendant's motion, : 
the time to file affidavit of merits was extended ten days; a 
and that on July 3lst, 1916, an affidavit of merits was | 
filed in which for the first ites trial by jury was demanded. 
This was too lute. Hurd's Rev. Statutes, Chap. 37, See. 30;— 
Williams v. Gottschalk, 251 111.175; Morrison Hotel & i. 
Go. v. Kirsner, 245 T1l. 431. 

The judgment will be affirmed, 

AFFIRMED. 
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WILLIAM J, NSWHAN COMPANY, 
BR WErpes, 


% 


\ Appellant, 


OTA. 24 


) APPEAL FROM 
QOUNTY CCURT, 


% 


4 QOoK COUNTY. 
SANITARY DISTRYGT OF cHrIcdce, 


\ Appellg#e. 
\ 


MR. PRESIDING JUSTICN TAYLOR delivered the 


opinion of the court. 


The Sanitary District of Chicago, appellee, 

having, on July 1, 1910, hired a derrick of the Willian 

J, Newman Company, appellant, and having, on January l, 
1911, returned it, the appellant brought suit in an action 
on the case, claiming that the derrick, when returned, was 
in bad order and condition, and by reason thereof, it was 
entitled to damages. ‘The cause was tried before a jury, 

a verdict rendered in favor of the sppvlies and judgaent 


duly ontored thereon. 


The evidence shows that sometime in July 1010, 
the appellee rented or hired the derrick and agreed to 
pay appellant $325. a wonth for its use. Arrangements 
were made with cone Newaan, president of the appellant 
company, for transporting the derrick, which was located 
in Grant Park at about the foot of Monroe street, to the 
new channel in Evanston, end, according to the testimony 
ef Newaan, the appellee agreed "to rent the derrick for 
$325. a month and pay $100. for londing the derrick on a 
scow and return the derrick to my yurdse; he pay the freight, 
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free of cost, when he was through with it, ordinary wear 
and tear excepted. YThe derrick to be returned in as good 
shape as when he received it." The evidence of Kelly, 
assistant engineer of the appellee, is to the effect that 
at the time of the conversation between Newnan and hin, 
nothing was said “in reference to the return of a derrick 
in good condition." The derrick was delivered to the North 
Shere Charmel and remained there for about six months, dure 
ing which time it was not used at all. It was then shipped 
baak by appellee, according to Newman's directions, te the 
yards of the appellant company, at 46th street and Chicago 
avenue, 


The evidence of the witnesses whe unloaded the 
ear and tock the derrick out, was to the general effect that 
the derrick was in bad condition, certain timbers being 
proken and various parts missing, and that the cost of ree 
pairing the derrick would be $500. 


The evidence of the witnesses produced by the 
defendant was to the effect that at the tine the derrick 
was loaded on the cars at the Drainage Canal, to be sent 
back, it was in good condition, and Frolich, who was ete 
ployed by the Belt Railroad, as agent, testified that he 
found it in fairly good condition and gave the Railroad 
a glear receipt for it, and that it was delivered to the 
yard of the appellant aleout three houra after it was ree 


opived. 


it is the contention of the appellant that the 
trial judge erred in giving the following instructions: 


aw) nw 


4aow aan thro abet fd der quotes aw es weave ,faon to set? 
boog a@iet hosts to at of ab dua elt  betqoors ane? bos 
ile Te oonwsakws aul & th bevieces i cei as eqadte 

tact ftom tts ae of ef ,eeilocga ont Io teaming Inaveigen 
sated bat co KvORIed nolewmTeyNOD sul? YO ends ant ga 
doisees » lo writer ete of sontietas at” blew ecw yuidton 
dsugl eds of boteviieb anw Aoluseb ofT “*.moigsglbnes beag al 
eiub ,adieou “is suods 10% sted? bominsret bre fommadt ovsodht 
beyetde most? een 22 .fin tm bee dor eaw st emit odsiw ant 
oa Oo} ,aneltootks a!ammwet oF gaibtéocs ,neffeqge yt sad 
cyooka Sax Somnta WO da , yIagmos InalLeggs ott To altay 


ead behaolay ode soeeent iy si? TO seeobive edt 


gait FOStH Latsqog At OF saw 300 ae keteh eff Moos hax oa 


ohied wrodute atesiso , mold ibwes bat ak eaw Bo laced ri? 
oot Yo does out fan bao ,gebeotw aging avedesy bie mowed 
Aba og Biwew teketos ait githckag 


eg Ys beoUbONG atemendiv wit 19 sueebive eat . 

in kv18b eit outs od ta tact tostle ett of saw tashoe hed 
jnee od of . famed egemtatt od? to eteo ont oo boheol aow - 
mp gaw ow .dolfoes! boa ,nolthonss boon mi aaw 22 ined 
ei Fads HedtLoess , trays es .bmerLial sfe® oft yw beyoty 
bawsfleS adi eveg bea nol LbkGp boeg “fetat wk $2 Seaot 


. add of bovevifeb agw 3k gaits brs at 40% Sgkeses aaeie 2 


eet waw $2 teste cient eves suede saencen! oat Yo bay 
i 


eas terxiz pe oe eis te nctgarinoe mit ee st) - 
senodsousiant yolwoliol od? gaivig oh bewxe. sana. tala 


. y 4 ry é # 
Ay a: 4 Swi) ¢ 4 Le, a iets ol 1 


AR TOMO RE Me rel Mi A ee 


-& 


“The court inetruocts the jury that, as a 
matter of law the bailee, in a mutual bailment, 
is not an insurer of the property bailed, but is 
bound to exercise ordinary and reasonable care, 
or the care that a reasonably prudent man would 
take of similar property under similar conditions. 
If the jury finds such a reasonable care has been 
exercised, they will return a verdict for the d¢= 
fendant.* 

Upon the theory of the appellee that at the 
time of the hiring ef the derrick, nothing was said in 
reference to the return of the derrick in good condition, 
it was entirely proper for the appellee to have the jury 
inetructed that it, the appellee, was not an insurer of 
the property bailed and was bound to excercise, under those 


circumstances, only ordinary and reasonable care. 


On the ether hand, appellant, on its theory of 
the case, was entitled, if it saw fit, to have the jury 
instructed as to the law applicable where the bailes nas 
promised te return the property “in as good shape as when 


he received it." 


Considering the claim of the appellee, therefore, 
that, according to the evidence it was a case of mutual bail- 
ment, end that the only special contract arose by reason of 
the words “ordinary wear and tear being excepted”, all that 
was legally required of appellee was reasonable care, {Shouler 
on Builments, Sec. 134) and the instruction given was proper. 
We are, therefore, of the opinion that no error was committed 


in giving to the jury the instruction in question. 


Finding no error in the regord the judgment is 
affirmed, 
APYIRMED. 
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WINFIELD S. ALLISON, 


APPEAL FROM 


Appellee, 


MUNICIPAL COURT 
OF CHICAGO, 


UR. PRESIDING JUSTICN TAYLOR delivered the 


opinien of the court. 


Winfield ©. Allison (plaintiff) brought suit 
in the Municipal Court against Louis Sumner (defendant) 
on his guaranty of certain promissory notes and recovere 
ed a judgment in the sum of $1073.15. Trial was had 
without a jury and from that judgment this appeal is 
taken, 


it appears from the record that one Gordon was 
indebted to Allison in the sum of $1700,, and a note for 
$1700,, was signed by Gordon, payable to Allison, The 
latter demanded "security" con the note. Gordon then 
eeked Sumner if he "would sign it* and he refused, but 
offered to endorse for that amount providing Gordon paid 
$100 each month, Gordon ealled up Allison and told hin 
Sumner would sign notea aggregating $1700, payable $100 
@ach month. Allison accordingly consented and made out 
peventeen notes, each, for $100., all of which were signed 
by Gordon, who then left them with Allison with the “"undere 
standing” that the notes should be sent dewn to Peoria, 
for the “endorsement” of Sumner. After being mailed te the 
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latter place, they were returned, on October 21, 1910, 

to Allison, having been enderged by Sumner. On the back 
of each note, above fwaner's signature, as the notes 
appeared at the trial, a contract of gueranty was stamped. 
Allison saye that the contract of guaranty on the back 

of each note wns put there at the time the notes were 
made and before Gordon signed them. His son, Wade 5S. 
Allison, cashier of hie bank, corroborates him. Both 
Gordon and Sumner testified that the rubber stamp guaranty 
was not en the notes when they signed them. Only six 

of the notes in question were paid by Gordon and, accorde 
ingly, thie suit was brought against Sumner as guaranter 


on the remaining eleven notes, 


Evidence was also offered in regard to an alleged 
extension of time. Gordon testified that on January l, 
19135, in a conversation over the telephone, “Mr. Allison 
said he would extend the note another year if I would 
pay the interest, He said he would carry me another year 
providing I would pay seven per cent.” It does not appear 
when the interest, however, for the year 1913 was paid. 
Of the eleven notes which became due on March 1, 1912, 
mone were paid, and on most of them there was interest 
unpaid and overdue. There is an endersement on each note 
showing the interest was paid up until January 1, 1913, and 
ne endorsements of later payments of interest. Gorden 
testified, as to the time when that endorsement was made, 
"I paid sometime in January (1913); I could not say 
exactly what date. I sent it to Mr. Allison and paid it"; 
also that he tdked with Allizon over the telephone and the 


latter said, "ZI can carry the notes for another year now 
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with seven per cent interest"; that in January 1914, he 

paid some interest. “vidence, also, was offered tn an ene 
deavor to show that Gordon made a composition with his credie 
tors wnich released the defendant as a surety. Some tine 

in July, 1914, Gordon made a composition with hin creditors 
anc &. C, Rasmussen was appointed trustee. A claim was made 


by plaintiff (Allison)and sent to Rasmussen as follows: 


"Winfield ©. Allison, being first duly 
sworn, On oath deposes and says that he in a 
resident of the Village of Gardner in the 
County of Grundy and State of Illinois; that 
he ie the legal owner and holder of eleven 
notes, cach in the sum of One Hundred ($100,006) 
Dellars, dated Cetober, lst, 1910, and signed 
by Abe Gordon; that said notes are due rege 
pectively - one thirty (30) days after date, 
and one each month thereafter until all are 
paid; that the sum due on said notes, tegether 
with the accrued interest thereon, is Twelve 
Hundred Six and 93/100 $1,206.93) Dollars; that 
this affiant is desirous of participating in 
the distribution of the assets ef said Abe 
Gordon now held by the Chicago Association 
of Credit Men." 


September 17, 1914, Rasmussen sent a check 
for the sum of $301.73, to H. B. Gmith, an attorney, 
who represented Allison and a number of other creditors, 
in full for Allison's dividend out of Gerdon's estate. 
On receipt of which Smith, on September 18, 1914, sent 


the following letter to Rasmussen: 


"In re Abe Gordon, Gardner, Iilincis. 

Yours enclosing sheck No. 1061 on the 
Home Bank and Trust Sompany for $301.73 in 
payment on the Allison account received. 

Your circular letter states that this 
is the first and final dividend of 25% which 
is in full settlement and release, Appended 
te your circular letter is a statement that 
the cheek is for the dividend on the olaia 
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of ¥. &, Allison without a release, 

This makes it a little equivocal, and while 
we are perfectly willing tcaccept the check on 
Mr, Allison's account, we cannot in any way agree 
to release Mr. Gordon without the consent of Mr, 
Sumer, who is guarantor on the Gorden paper. It 
would mot be fair to Mr. Sumner to do so, and bee 
sides we are inclined to think that the legal ef. 
fect would be to release Mr. Summer from his oblie 
gation telr. Allison, 

Mr, H. B. Gmith of our firm, who has talked 
with Nr. Sumner about this matter, is well satise 
fied that he does not seek to escape his obliga- 
tion ig any way, but we ate compelled to see that 
this is clearly understood about the acceptance 
ef the check, as matter of duty to our client. 

Would you please write us a line by return 
mail, stating that the check is not sent with the 
intention of releasing lir. Gorden or Mr. Sumner? 

In the matter of other claims which we ree 
present, we wish to say that as soon as we can advise 
Our clients of the situation, we will either seeure 
releases from them, as suggested in your letter, or 
notify you to the contrary." 


The oheck in question was held by Smith until 
May 18, 1915, {about eight months) at which time it was 
cashed. In the meantime Smith, after talking to Rase 
mussen in regard to his reasons for not cashing the 
eheck and thus allow Rasmussen to close the estate, 
Called on Sumner demanding that he pay the balance due 
ab guarantor. ‘Smith testified that Sumner told him he 
had requested him to cash the check a number of times 
and atop the interest cn the notes; that this was some 
time near April 1, 1915; that Sumner said,"there were 
some credits due him anc that he was willing to go ahead 
and pay the balance due Mr. Allison in payments of fifty 
dollars a month"; that he (Smith) told him he had asked 
Mr. Allison to consent to that arrangement before, but 
he was unwilling to do 90; that about thirty days prior 
to that he had had a conversation with Rasmussen and he 
(Rasmussen) had Summer come over; that Sumner asked him 


telephone 


to call Allison on the /*ghenm and see if he would accept 
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fifty dcelliars a month; that Allison answered that he 
“wanted the uatter entirely cleaned up"; that “Sumner 
then asked me if I would fine out at what price Allison 
would take the Gordon homestead at Gardner", apparently 
to apply on the notes. These conversations were all 
denied by Sumner. On cross examination Smith testified 
that Sumner told him Rasmussen represented him; that one 
of these conversations tock place in Rasmussen's office 


in his and Sumner's presence. 


Ramaugsen, for tue defendant, testified that 
a@ had quite a wumber af talks with ‘lth, and several 
tulks with Aliison and Sumner about tha notea, but the 


reeord fails to show What tiney were, 


It is eontended that the defendant is not 


liable for the following reasons: 


i. That the sontract of guaranty was not binding 
because it war out upon the notes subsequent te their exe¢e 
cution and delivery by the maker te the payee, anc without 


2 consideration. 


2. Theat the guarantor was reicaazed waen an extension 
ef the time of payment waa given without hia xnowledge or 


consent. 


3. That the plaintiff and other orediters entered 
into a composition with Gordon, releasing him, without 


reserving any right of recourse against “umner. 


There is a serious confiicet ef evidence as to the 
time when the contract of guaranty was put upon the back of 
these notes. Allison and Kis son testified it was put there 
vefere they were signed vy Gordon. Sumner ana Gorden, in 
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their testinony, both deny that the guaranty was on the 
notes at the tighe they but their signatures to them. dSumner's 
Only reference to this question in his affidavit of merits 
is the etatement that the guaranty was not on the notes 
"before delivery therecf." He does not. deny it was on the 
notes when le signed them. The record dees not show, in the 
conversations prisr te the exceuticen of the notes, any proe 
mise or request that a guarsanty should be given. But the 
trial judge saw and heard the witnesses - had the original 
notes before him - saw the endorsements thereon, and was in 
every way better situated than we are to decide the question. 
He found that there was sufficient #yidense to hold with the 
Plaintiff, and we cannot say, in view of the record ae it 
appears oefere usa, that his judgment was agninat the mani- 


feut weignt of the evidenos. 


The cbjection that tue guarsntirs cu the notes 
were signea by the uefendant thres weeks after the date 
of thoir axccution and were, therefore, yold,is untenskle. 
Comion knew the plaintiff had refusea to take his §170C note 
without soms “recurity". He, therefore, got the defendant's 
conpent to be the "security". His agreement with the plaine 
tiff included the “signature*® of defendant whe happened to 
we in another city when the neies were sacouted by Gercene 
This is not denied by defendunt for ne testified, "When 
I signed these notes, i did it in acesordanse with the undere 
standing and agreement between myself and Jordon and Allison." 
In order to consummate this agreeaent, and the notes in 
question are only evidence of an agreement, there had te be 
execution and delivery. When the notes were handed to plaine 
tiff by Gordon, the tranaction was ineouplete. There was no 
legal “delivery” until allthe terms of the agreement as to 
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the form of the notes had been actualy carried out and the 


notes back in the pogsession of the plaintiff. 


Counsel for appellant correctly urge that where a 
guerantor enderses a note,after a legal delivery to the payee 
is censummated, a consideration must be shown. That is the 
rule, "Unless", as the Court said in Hyde y, Sokol, 178 Ill, 
App. 601, “it appears that it was agreed between the maker, 
the payee and the endorser that the latter should guarantee 
the note." The trial judge evidently was of the opinion 
that Sumner, in accordance with his prior agreement to be 
security, signed the notes after the guaranties were stamped 
on them, and we are not justified, in view of the record, 


in holding otherwise. 


It is contended, further, by the defendant that 
a valid agreement was entered into between Gordon, the 
maker, and the apypvellee, by which the maker agreed to exe 
tend the time of payment another year upon the payment dure 
ing that year of the same rate of interest, anc that such 
agreement was a valid and bincing extension of the payment 
of the note, so as to release the defendamt. The principle 
of law applieable to the facts ag the defendant conceives 
them is set ferth in English y, Landon, 191 111. 614, in which 
the court said; "To effect a discharge of a surety by such 
extension of time the evidence must show a new contract was 
made. It must show the time of payment was extended beyond 
maturity, for a definite time and for a good or valuable 
sonsideration.* # * What one is legally bound to do is not 
in lew a valuable consideration andis insufficient to support 
@ promise." in view of the prepositions of law, 4, 5, 6, and 
7, which were held by the trialjudge, we are bound to infer 


eM ae 


eit base duo bohaxes ylewdow good bat zozen edt TO mrcot exit 
+tiktaiely odd to nokgaemaod aft mi oad seston 


a oxodte godt ogee ylevowran gieliogga vot Lsagyed 
euyey ede of toeviiek eget w cette stow a noatebee todaetory 
ods ot Jet? seevoiie ed Faust wottersblend i pbapamnution wt 
sikh @UL , Sorted »¥ Bayt ak biwe Suwod oft as , "weet oir 
. tesla edt neeySod bretys aew 1 farlt ateccqes £2" {LOR .gGA 
endrtoig bivode costal eme Jnty aeetebna orth Bred wyme welt 
nelniqo ait te saw yfinnbire ephwt [akvt? of? "e700 ool? 
od oF Sasmasirge nokig eld A’iw eomabtoobe ok (ten? galt 
begnate otow astinetang ofS teots aon ed? butgta , ehiituoee 
phrones sit No welvy at .bsititent, For due ow bine prety ero 
-Calwretso yyvt oLort et 


Sadt gnepdeieh od? yt ,x1s8itiwt ,behmesnuo af 3E 
ont ,nobr0b moowsed of wd beresne sav tnenestga biisy s 
«x9 of beexyes  oslee ot! do isiw yt »ooliegqu add Sane ,xement 
“ib tnemyaq et AeGu andy teadt¢ous Shemyaq te aie ad bued 
°. tei Sait bia ,deexssnl to eta ome eft Bo ney fads gat 
iroemgag ois Lo nelenetae gnhbnid ong bilev & saw Ireametga 
elgiouixg aT .tmabieteh oie sasolex of aa'on poten eft %9 
 wevieonoo trsidoteh wit aa asont ot ot eldaed f¢qa wal te 
dolsw. mt ,of8 .£f% £68k .qobaat .e gebign® mt Mdtot soe ak matt 
dosa yt vtouse 8 YO eytatonth w foette oT" Hhlad ttoee odd 
oe fosita0e wer w sede fou ovaobhve ent euht to xe laneten 
byoyed bebnieixs aaw dneareng lo ewix ate earls Fame ti> sebant 
eldaviay to boog o 10) Onn oul? ot igkteb & tot’ yi kteten 
goa ak ob ef baved yliaged af ono Jah * 8 & eokdgrebianes 
susqque of SualelYbvent alone Molietohienoo eldauiay # wet Hk” 
bee .2 48 .d ywal To anotdivodeiy aa9°%6 wokv ol “Lestiiong a 
metal oF bawed sta ow ,opbubtedsd oda yd BLod @ttwitetdw gh 


oboe 


that he was of the opinion as to the facts that the evidence 
did not sufficiently prove a valid contract of extension which 
released the surety, and, inasmuch as the evidence, as it 
appears before us in the record, in regard to the alleged 
contract of extension, is vague and uncertain, we do not 

feel justified in concluding that the opinion of the trial 
judge, on that subject, was clearly against the weight of 

the evidence. As to the céntention that the plaintiff 
entered into a composition with Gordon, releasing him 

without reserving any right against the defendant, we are 

ef the opinion that the evidence not only fails to show 

@ release, but tends very strongly te show a recognition 

and ratification of the obligation long after the composition 


occurred, 


Finding no error in the record, the judgment 
is affirmed. 


A¥FPIREED. 
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JOSEPH F, GRISWOLD, 


\. 


% 


Defondant in M¥ror, 
ERROR TO 


MUMICLPAL QOURT 
7 \ OF CHICAGO, 
H. PAULMAN & COMPANY, a 

corporation, and JANES W. 
DUNLAP, ( Defendants.) 


JAMES ¥, DUNLAB, 


% 
“Plaint f in Error. 


WA. PRESIDING Justros PFAYLOn delivered the 


opinion of the court. 


The plaintiffs, Joseph Y. Griswole, wrevaht 
suit against 4. Paulman & %o., a corporation, and Jamer 
@,. Dunlap, for a breach of aontract in the sale of an 
automobile, and recovered judgment before the trial 
judge, without a jury, against the defendant, James Ww. 
Dunlap, in the sum of $550., to reverse which this writ 


eof error is prosecuted. 


A stutement of claim wan filed by the plaintiff 
setting forth "a breach of an expressed oral warranty made 
by the defendants to plaintiff in the aonth ef Noveuber 
1914, that a certain aecend hand automobile then wold by 
defendants te plaintiff, for the swa of §360., was a 1912 
Selden 7epassenger touring car, in firsteclase condition 
mechanically, and in all other respects, except only as 
to the motor’; that "said autemobile was not a 1912 model, 
mor in firsteclass condition as represented.“ It then ree 
cites sertain alleged defects in the automobile purchased, 
and that "plaintiff necesearily apent the sum of, to-wit, 
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$200., for the reasonable costes of repairs, in order to 
Operate said automobile"; that “said autowobile was wholly 


worthless.” 


The defendant, i. Paulman & Co., filed an affie 
davit ef merits denying the warranty and denying, among 
Other things, the defects alleged by the plaintiff in the 
statement of claim, and alleging "that the contract for the 
sale of said automobile was with the defendant, HN. Paulman 
& Co., alone, and not with James #. Dunlap, jointly. Beth 
the defendant, H. Paulman & Co., and the defendant James 
W. Dunlap, were duly served with a summons on May 2, 1916. 
On Hay 8, 1916, on a motion of the plaintiff, the default of 
the defencant, James ¥, Dunlap, for the want of appearance 
was entered. On October 16, en metion of the plaintiff, 
the defendant, HU. Paulman & Co., was dismissed out of the case 
and the court then upon "the evidence contained in the affie 
davit of plaintiff's claim", found that there was due to the 
plaintiff the sum of $550., and entered judgment against the 
defendant, James ¥. Dunlap, for that amount, and costs, On 
Hay 8, 1917, over seven months after the entering of the 
judgment, James W. Tnmlap, the defendant moved the court to 
Vacate the judgment entered on the léth day of May, 1916. 


That motion was duly overruled. 


The defendant contends, first, that the ceurt 
erred in entering judgment and assessing damages against 
him on the statement of claim and affidavit attached; 
second, that where two persons ore sued in actions ex gone 
Sractu, it is error to disuies as to one defendant and take 
judgment against the other without amending the declaration 
or filing a new declaration showing liability; thirg, that — 
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the statement of claim is incufficient because the affie 
davit attached thereto “does not state that he has knowle 
edge of the facts." 


As to the first sontention of the defendant, we 
are of the opinion that the statesent ef slaim constituted 
a aufficient foundation for judgment, bearing in mind that 
at the time the judgment was entered the defendant was in 
default for want of an appearance. A oareful analysis of 
the statement of claim discloses that it sets forth suffie 
giently explicitly the nature of the demand sade, and such 
n demand as constitutes, under the law, a cause of action. 
Of course, no complaint was made by the defendant until after 
judgment wae entered, and, under those circumstances, @ 
statement of claim may be sufficient where it might othere 
wise, if seasonably questicned, be considered insufficient. 
Gamble-Robinson Commission 2. ¥. Union Pacific Rd. go., 180 
Tll. App. 256; Hdgerton ve Chicago Hock Teland and Paci fig lis 
R. Co. 240 311, BPunis Flouring So. ve imp, Cotto willing 


Go, 161 111. App. 215; Uulauf ye Chamamas Trop. Prod. Gos, 
App. Ct. Opinion 23246, Karch , 1917. 


As to the secend contention: the statement of 
claim recites “an expressed oral warranty made by the 
defendants to the plaintiff." The fact that the word 
“defendants"® appeared in the plural in the statement of 
Claim did not prevent the trial judge from properly cone 
Gluding that the statement of claim, without amendment, 
especially in care of a default, would support a judgment 
against the defendant, James #. Dunlap, the other defende 
ant having been dismlased out of the case. PMerriciel aon 


¥O9%, Vinch v. Wis. Dairy Yarns 
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Cae, 167 Ill. App. 4006, 


As to the third sontention: In Rule 16 of the 
Uunicipal Court, it is provided that "the plaintiff shall 
file with his statement of claim * * # an affidavit sworn 
to by the plaintiff * * * atating that he has knowledge of 
the facts, chowing the nature of his demand or verifying 
the statement of claim" etc, In the instant caso, the 
etatement of claim has attached to it a properly signed 
and sealed affidavit which recites, ameng ether things, 
"that the said cause is a suit upon comtract for the paye 
ment of money; that the nature of plaintiff's demand is 
on a contract as above stateu" etc. We are of the opine 
don that the affidavit, referring, as it does, to the nature 
of the plaintiff's demand and reciting, as it does, that it 
is "upon a contract as avove etated” is a sufficient verle 


fication to comply with Rule 16 of the Municipal Court. 


Finding no error in the record the judgment is 
affirmed. 


A¥FIRMED. 
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1OT.A. 47 


‘Appellee, 
ay FEAL PROM 


Vee CIRGUIT COURT, 
THY CHICAGO AND ALTOM RAILROG 
COMPANY, a corporation, 


OOK ScuNTY. 


Appellant. 


MR. JUSTICE O'CONNOK delivered the opinion of 


the court. 


Plaintiff brought suit against the defendant 
to recover damages for personal injuries. There was a » 
verdict and judgment in his favor for 23,000, te reverse 


which this appeal is proseouted. 


Plaintiff receivedthe injuries complained of on 
August 24, 1902. Suit was begun and a declaration filed, 
December 5, 1902, charging defendant generelly with neglie 
gence in the operation of a freight train. The defendant 
filed the general issue. Nearly four years afterwards, 
November 10, 1906, plaintiff filed four additional counts, 
based on the attractive nuisance theory,-- thatthe defende 
ant was elevating its tracks at the Robey street erossing 
in Chicage; that plaintiff was a boy ten years old, incape 
able of exercising discreticn, and was attracted by piles 
of sand which defendant had dumped near the street croasing 
to use in the elevation of its tracks, and that the defende 
ant negligently permitted the sand to remain mear its tracks; 
that plaintiff was attracted to and invited upon the sand 
Piles and while playing upon the sand slipped and fell and 
Was run over by the train. To these counts defendant filed 
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the general issue. October 1C, 1912, which was ten years 
after the accident, plaintiff filed three additional counts, 
based on theory that the defendant had violated certain 
ordinances of the City of Chicago in failing to guard its 
tracke at the street crowsing and sound a whistle or ring 

& bell, and that while plaintiff was crossing over the tracks 


he was injured. The case was tried under these last counts. 


The record discloses that the defendant maintained 
and cpersted two main tracks acroas Kobey street. There is 
alse evidence that tends to show that it also had a switch 
track across the street, although the evidence on this point 
is not clear. It also maintained and cperated several switch 
trabks in the immediate vicinity to the east of Rovey street, 
About noon on Sunday, August 24, 19(2, a switch engine was 
pulling eight or ten cars from a switch which was north of 
the main tracks and to the east of Robey street. The switch 
branched off the north or westbound main tract and run ina 
northeasterly direction. The switch engine was pulling the 
cars from this switch onte the north or westbound main track. 
The engine was backing up with the cars scupled to the front 
end of the locomotive, The object of the crew was to shift 
the cars from the switch north of the main tracks to a switch 
seuth of the main tracks by pulling them west of Nobey street 
and then switching them across the main tracks. The tracks 
were being elevated at Robey street and for that purpose dae 
fendant had piles of sand near the track, and particularly 
ene pile of sand was located just north of the main tracks 
and ten or twelve feet west of Robey street. The train was 
moving slowly weet across Robey strect and just as it had 
passed over the crossing it stopped te permit the switchaan 
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to throw the switch, and as the awitchaan was in the aet 

of doing so, he heard an outery from the plaintiff who was 
lying between the pile of sand and the north rail of the 
morth track. The train had pagsred over one of plaintiff's 
lege se that it Was necessary to amputate it about six inches 
below the knee, The index finger of the left hand was also 


severed at the first joint. 


On the day of the svcident, plaintiff, who was 
a little over ten yesrs Old together with two other boys 
who were each about seven years old, had returned from 
Sunday school shortly before noon. It was a bright swaner 
day. The boys had been playing ball near the vicinity where 
the defendant's tracks cross Hobey street. Plaintiff's 
theory as to how the accident occurred was that he and the 
two boys were south of the tracks near Robey strect, having 
just returned from Sunday school; that they decided to play 
ball; that one of the boys whe lived north of the tracks 
had a ball, bat and glove, and they all started north in 
Robey street across the tracks to get them; that the two 
boys who were with plaintiff, apparently ahead ef hin, 
crossed over the tracks; that plaintiff as he came just 
south of the first track atopped, locked and listened but 
did not hear or see any train; that there were some box 
Gars just east ofNobey street; that he went nerth on the 
east side of Robey street, and as he passed over the south 
trask past the box cars he again looked east, but saw no 
train; that he continued and immediately the switch engine 
anu train was upon him; that he turned towards the northe 
west ano walked fast across the mnerth track, came in cone 
tact with the pile of sand jyst nerth of the tracks and west 
of Robey street; that the same wan seft and he slipped and 


a 


a 


tes ent a2 wow neocogive off om. Ste .todtiwe at woud ad 

tew ecw tYitnialg ed? mort Utetpo na bieed ek ,oe seieb te 
ont to list Adcom o@ bre onan Yo eilg ott meowsed gpodyl 
a'tiivniafy te ane teve. boaant bad miet? efY «doert décor 
goriomdi xiv ftueta ti etatugqua o¢ Wiansepem sam of fede oa aped 
enin ase Srovl siet aris te vegmil xehat off .eemm ong watled 
etekol gar it ens te avieyRE 


saw ofw , Litinmielg ,inmebioos e3 To ysb. ode 20 
eyod teuiso ows dtiw seideges plo ataey cet teve edteilL «a 
Mort benrvwzes bol ,bfo atasy sevea sueta Gosm stew ode 
comma ¢tiyicd a gow SL .toom eretad yftrone Loolom yabaut 
oiniw Yvindpiv oss ten tied gudysie need Sati ayot sat .yab 
alttigaials eieewte yodoH eeous axoows ai easbas ten one 
ed? bas ol cats ear boviEDe Inebiooes off won of an wioois 
geived ,.feertsa vedo tnen adoat? exit 6 sever Oten ayod owt 
ywrig at bebsoeb yous tad? gfoode yobaue sett, beruwtes dant 
axsazs est to Heuor bevil ow ayod sag to emo Jad? pidad 
ai ation betaeta fia yerdd bra ,ovely bas ded 4bind a bed 
ows odd tate qeodt toy of skoartd os qeomes doexte yeded 
eMis’ to bears yYigantacqa , tlitniaiq Adie ecow ode ayod 
set oma ef ne Trieniale tid jaw edt 2870 ponsoxp 
aud honese ts bas seleol ,bseqevea doatde tarst ett 0. sdsoe 
sad smoe S10" ened Said priors ya 992 tO taod don hsb 
ont no mitom Jnev od sagt poaetta yvadoiie gsae gagl eras 
TP senin ois is¥e Soueag of aa bas ,soarso yodoll to ebin tease 
en wee jad ,tege- bedoul alesse od areo med exit pene: leianiead 
etrigas «aetiws ont etarionms wna Soumige a ial ake. mies 
mtitxen odd abtswot bemud ed dads pau moms ase aheet ban 
ation mk ouse winaxd citroen eh aRote, saat Doattaw one daow 
tern bry aseext ot t9 Aen Oet tasgi, Ogee » le elie. ont at bw. foas 
bra boagtis od bite Son raw swan ostt dads piewage yal oli to 


ote 


fell and the wheels passed over hie leg and finger; that 

there was no flagman at the crossing at that time, and that 
the gates which had been operated across the street both at 
the norta and seuth of the tracks oad been removed, and that 


there wae no bell rung or whistie sounded. 


The defendant's theory was that the three boys were 
north of the tracks and were “hitching on" the cars as the 
train passed over the street; that they jumped off as they 
Came opposite the pile of sand, and plaintiff slipped down 


and was injured. 


The case was tried twice. tn the first trial, 
June 20, 1913, the jury disagreed. The second trial began 
February 23, 1916. in behalf of plaintiff, the only witness 
who testified as to how the accident occurred was the plaine 
tiff himself, The two boys who were with him both testified 
for the defendant that they had all been “hitching en" the 
cara, The testimony of plaintiff ie very much confused, cone 
tradictory, and in a great measure incoherent. In fact it is 
impossible toget any clear idea from plaintiff's testinony 
as tO how he claims he was injured, and in stating his theory 
as we have, we have taken his testimony in the light most 
favorable to him, Im addition to himself plaintiff called 
the switchman on the train in question. He was standing on 
the footboard of the engine between it and the first car, 
on the south side ofthe train, and was looking east to get 
signals from hie conductor, who was ai@on the south side of 
the train. He testified the train was going about eight miles 
an hour as it crossed Robey street, and that he did net notice 
any flagman. All of the train crew tentified, as did the man 
who operated the gates, undthe two boys on behalf of the defend 
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ant, as well ag other witnesses, T% weuld serve no useful 
purpose to analyze thie testimeny, but from an examination 
eof all the evidence, we think it appears that there was no 
flagman at this crossing. There is some dispute as to 
Whether the gutes were operated, The gateman ana other 
Witnesses testified positively that they were operated at 
the time the train passed werose the street. The testie 
mony of other witnesses throws some doubt on this point. 

The fireman positively tentified that he was ringing the 
vell prior to and at the tise the engine crossed the street, 
PlaintifrY teetified he did not hear any bell and other wite 
nesnes did not recollect whether the bell wae ringing. 

After a careful sonsideration of the evidence, we are of the 
opinion that the verdict of the jury surteining plaintiff's 
theory as to hew the aceident escurred ie wmenifeatly against 
the weight of the evidence. We are not impressed by plaine 
tiff's teetimony as to how he wer injured, and while one 

of the boys (Moissant) whe wes with plaintiff at the time 
and whe teetified for the defendant, meade meny contradictory 
statements on the stend, and we place little credence on his 
testimony, yet from the testimony of the other boy (Rundel), 
and the other witnesves andthe physical facts, we are of the 
opinion that plaintiff was not injured in the manner in which 
he says he was. All of the witnesses testified, including 
plaintiff, that there was nothing to cbstruct his view of 
the approaching engine and train of cars hid he looked etst 
after he crossed the south track, It was Sunday, and there 
ie no evidence thatthere was any other train or any noise 

or traffic that would distract plaintiff's attention while 
exrevesning tha trecks, He had lived for a number of years 

in the vicinity of this etreat oreseing and was familiar 
with ite dangers, and while plaintiff was but a little more 
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than ten years old at the time of the accident, yet under 
the decisions he was capable of being guilty of contribue 
tory negligence; and in viewing the evidense in the most 
favorable light to the plaintiff, we are of the opinion 
that he was guilty of euch contributory negligence as to 
bar his recovery. Koehler v. Chicago City Ry., 166 Ill. 
App. 571; Wilson v. Ghicago City Hy., 153 Ill. App. 433. 
The judgment of the Circuit Court of Cook County 


is reversed with a finding of fact. 


REVERSED WITH A FINDING CF FACT. 


PINDING OF PACT? 


The Court finds as an ultimate fact that 
theplaintiff waa guilty of contributory negligence which 
Was the proximate cayse of the accident and his resulting 
injuries, 
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APPSAL PROM 


PATRICH, G. KELLY, 


% 
‘ 


Appeéllce, 


SUPERIOR COURT, 
\ COCK COUNTY. 
CHICAGO CITY RAILWAY COMPANY, 


\, Appe ante 
aig? 


“Nepe 


MR. JUSTIC"’ G'CONNOR delivered the opinion of 


the court. 


Patrick C. Kelly brought suit against the Chicago 
City Railway Company to recover damages for personal injuries, 
alleged to have been caused by the negligence of the defendant. 
There was a verdict and judgment in his favor for $2,000 to 


reverse which defendant prosecutes this appeal. 


The record disbloses that on July 4, 1914, about 
midday, plaintiff was driving a oneehorse wagon north in 
Wabash avenue. In the wagon were three trunks and a valise 
whieh plaintiff wae taking to the Lake Shore station, He 
ebtained the baggage at 4838 Cottage Grove avenue and drove 
north, turning into Wabash averme at Twentyesecoend street, 
and proceeded north in Yabash avenue until he came to Peck 
court or Mighth street. He then turned across defendant's 
tracks, and there was a collision between a southbound car 
and the wagon, af a result of which plaintiff was injured. 
Wabash svenue extends nerth and south in Chicago, and is 
Bixtyeeizght feet in width from curb to curb, and is intere 
sected at right angles by Peck court, the roadway of which 
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is thirtye eight feet wide. Deféndant owns and operates 


a double track street car line in Wabash avenue. 


Plaintiff contends that he was driving east of 
the east or northbound track in Yabash avenue, and when he 
reached a point about the south side of Peck court, he 
turned his horse to the west across the tracks; that the 
car was cosiing south on the west track at a high rate of 
speed and before he had time to clear the tracks the car 
struck the wagon, throwing him to the pavement, whereby he 


was injured. 


The theory of the defendant was that plaintiff 
was driving north in the east or northbound track, and when 
he was a short distance from the southbound car he suddenly 
turned his horse across the tracke in front of the car; that 
defendant was unable to stop gel ear in time to prevent the 
no 


collision; that the car was/running at an excessive rate of 


speed. 


Witnesses testified on behalf of plaintiff and 
defendant as to the distance between the car and the wagon 
when plaintiff swung across the tracks. Testimony was also 
given as to the speed at which the car was traveling, and as 
to what point the collision occurred, and on each of these 
questions the evidence was conflicting, and after a caree 
ful consideration of the evidence we are of the opinion 
that the verdict of the jury on the questions of defendant's 
negligence and plaintiff's contributory negligence should 
not be disturbed. 


Defendant also contends that the court erred in 
giving instruction No. 2, offered by plaintiff; that the 
instruction was argumentative and misleading, and that its 
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chief vice is that it placed a higher degree ef care cn 

the defendant than on the plaintiff at and before the time 
of the collision. We have considered this instruction in 
view of the evidence, and it would serve no useful purpese 
to discuss and analyze it, for the reason that an inetruce 
tion in almost the same words and the same in substance was 


held in a similar case not to conatitute reversible error. 


West Chicago Street EH. R, Co. ve Foster, 175 Ill. 396. 


Complaint i# also made of the closing agrument 
te the jury by counsel for plaintiff, wherein he stated 
that if the jury did not believe that counsel had acted 
in good faith in giving all the information they head, then 
he was not fit to practice law. Counsel for defendant 
objected and stated that he had not charged any perpetration 
of fraud. Plaintiff's ceunsel further argued that defendant 
had dug up some old ordinances, -e "now just take a look 
at what he is trying to put over on Kelly here.” Upon 
Objection the court inquired if the ordinances referred to 
were in effect, and upon being informed that they ware, he 
stated it did not make any difference how old they were 390 
long as they were in effect, and later instructed the jury 
that the ordinances referred to were in effect at the tine 
ef the accident. Further in the argument counsel for plaine 
tiff said; “Now, why should he bear this burden for the 
rest of his life? Why should not that burden be placed upon 
the party that is responsible for it? Are these men going 
to be killed at these cressing accidents, or injured at 
these crossing accidents by them and then a man come in and 
practically make the argument «- Mr. Ryan: You know that is 
improper, I object. Mr. Finn; Strike it out. The Court; 
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Read the remark, (Regark read.) Mr. Finn: Well, I will 
withdraw that remark. The Court: Very well. Hr. Ryan: 

i except to it anyway, on the ground that it eannot be withe 
drawn after it is made:" While the argument was improper, 
yet we are of the cpinion that under ali the circumstances 


it does not constitute reversible errer, 


The judgment of the Superior Court ef Cock County 
is affirmed, 


AFYIRMED. 
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Defendant in Srror, ; 


f VBRROR Te 
Vo. / MUNICIPAL GCURT 
‘ j OF sHIcAGO, 


Re C. CRIST, Ine. (0 sorporation,) 
% 
Plaintiff in srrak, 


y 
‘ 


MR. JUSTICE O*SCNYOR delivered the opinion of 


the court. 


Rey Woolton brought suit against R. C. Crist, 
Inc., to recover money which he had paid on account of 
the purchase price cf motorcycles, $113.95. ‘The case 
was tried before the court without a jury and there was 
a finding and judgment in plaintiff's favor for 276, 


to reverse which defendant prosecutes thie writ of error. 


The record discloses that the defendant was ene 
gaged in business in Chicage and among other things seld 
second hand motorcycles; thet plnintiff onlled at defende 
ant’s place of business and purchased a motoreycle, paye 
ing part in cash and agreeing to pay the balance in ine 
stallments. Plaintiff took the motorcycle, but it would 
not run properly and he returned it, taking in lieu theree 
eof another motorcycle. The purchase price of the second 
one was more than the first. Upon a trial thia uotorcycle 
was also found unsatisfactory. It wae returned to the 


defendant and plaintiff took in lieu thereof a third motore 
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cycle, and the price of which was more than the second, 
This ene plaintiff contends was unsatisfactory in that 

it would not run, especially in going up grade. Plaintiff 
also contends that each of the motorcycles war defective 
in several particulars. After having the third machine 
fer a few weeks plaintiff returned it and demanded the 
money he had paid, which was refueed, and thereafter this 
suit wae brought. 


Plaintiff has not appeared in this court. The 
defendant contends that the judgment should be reversed, 
because the statement of claim docs not state a cuuse of 
action. Thie was a ease of the fourth class, where formal 
written pleadings were not required. The statement of 
Slaim was sufficient to show the nature ef the demand and- 
gave sufficient information to informs the defendant of the 
nature of the case it wan called upon to defend. Thier is 
all that is necessary. Enberg y. Jity of-Chicago, 271 i11. 
404; Kappes vy. Bacon, Gen. No. 23212, Appellate Court, First 
Dist. 


It is further argued that the motorcycle was sold 
upon «a written warrenty which provided that if any part 
of the motercycle or equipment was defective, the defendant 
would replace the same without chatge; that the most thet 
can be naid of plaintiff's testimony is that the defect 
in the machine could be easily remedied, and that the dee 
fendant had agreed to do this, and therefore plaintiff was 
not entitled to return it and demand his money. ‘There was 
evidence that tended to show that at the time the several 
machines were purchaeed the defendant guaranteed that they 
would work eatisfactorily anc that each of them did not 
run properly. On the contrary there wae evidence that the 
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machine in question could have been easily repaired and 

put in order. The court saw and heard the witnesses and 
evidently believed that the machines were not as guaranteed 
but on the contrary were of little or not value. We do not 
believe that the written guarantee in reference to replacing 
the defective parts excluded the oral guarantee that the 
machine was in goed workable condition, and therefore if the 
evidence which tended to show that each of the machines 

was of little or no value was believed by the court, and 
under the judgment we must so presume, then plaintiff has 


received nothing for his money and the judgment is correct. 


The judgment of the Municipal Court of Chicago 
is affirmed. 
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UNIVERSAL FLOOR COMPANY, 
a corperation, 


10 1.A. 63 


APPEAL FROM 


Appellee, 


Ves OLRGUIT COURT, 


‘ SOCK COUNTY, 
GEO. YW. STILES: CONSTAUCTICN 
COMPANY, s corporation, 


“appellant. 


MH, JUSTIG™ O'CONNOR delivered the cpinion 


ef the ceurt. 


Plaintiff, a sub-contractor, brought suit againet 
defencant, & general contractor, to recover a balance which 
it claimed was due under a contract entered intc between the 
parties, amounting to $2,126.54. The cnse was tried be‘ore 
the court and jury; there was a verdict and judgment in favor 
of the plaintiff for the amount of its claim, to reverse which 


defendant presecutes this appeal. 


The amended declaration on which the care was tried, 
consisted of two special counta and the common counts. The 
first count alleged that plaintiff had entered into a cone 
tract with the defendant, whereby for a considcration plaine 
tiff was to lay certain floors in 2 hospital in Peru, Illie 
neis; that plaintiff thereafter laid the floor as called for 
by the revised plans and specifications of the architect, 
in accordance with the contract. it also averred that plaine 
tiff had furnished extra material and performed extra work 
at the request of the defendant. The second count averred 


the making of the contract; that plaintiff had completed the 
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work in accordance with plans and specifications of the 
aroshitect and tendered it to defendant and that the archie 
tect gave to plaintiff his certificate calling for the pnye 
ment of the balance due uncer the contract, and for the extra 


work and material. 


The plans and specifications provided that the 
work should be approved by the architect and the building 
committee of the hospital. Plaintiff contends that the 
Plans and specifications are nota part of the contract; 
that the contract is complete in itself and contains no 
requirement that the work shall be accepted by the archie 
tect or the building committec, and therefore it wan error 
for the court to permit them to be received in evidence. 
This was not the position taken by plaintiff in the trial 
court on the trialof the cnse nor in its declaration, and 
no objection was made when the plans and specifications 
were offered in evidence. Manifestly plaintiff is in no 
position to make the contention here, Moreover, we are 
ef the opinion that the phans and specifications were 
a@ part of the contract. The contract expressly says that 
work is to be done as per plans and apecifications prepared 
by the Architect B. L. Hulsehns, sand subsequent action of 
the parties themselves shows that they considered the plans 


and specifications a part of the contract. 


Defendant eontands there is a fatal variance 
between the alegations of the declaration and the proof, 
in that it was alleged that the work had been done in 
accordance with the terms of the contract, plans and specifie 
cations; that the work had been completed and tendered to 


defendant and an architect's certificate issued te plaine 
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tiff calling for payment; while the proeef showed that the 
work was not done in accordanse with the plans and specificae 
tions, in that it friled te show thst the work had been ace 
cepted by the arbhitect and the building comaittee, but on the 
sontrary the undisputed evidence chewed that the work was ree 
jected by the architect and building comaittee, and that no 
certificate was issued by the architect. This variance was 
specifically pointed out by counsel for defendant on the 
trial when evidence was offered tending to show an excuse 
for failure to obtain the apyvroval of the architect and 
building committee. At the close of ell the evidence defende 
ant moved the court to strike out and exclude all evidence 
effered by plaintiff tending to excuse plaintiff's failure 

to obtain the amproval of the architect and building committee. 
The objection to the evidence and the motion were overruled, 
In Hart y. Carsley Mfg. Co., 221 ill. 444, and Metal Fire- 
proofing So. ve. Boyce, 233 Ill. 284, it was held that where 
an architect's certificate head net been ebtained and an 
excuse was relied upon, it wan necensary to allege the 
reascns for the excuse. in the Hart gase it was said: 
“performance must never be averred by a party who relies 

upon an excuse for not performing, but he must state his 
excuse” and such "excuse for nonecompliance must be averred 
in the pleadings and established by the evidence.” In 

the Boyce sase the court said (237); “When a building 
contract prevides for en architect's certificate, such 
provision is «# eondition precedent to a right of recovery, 
ang the excuse for the noneproduction of such certificate 
must be alleged and proved." And continuing the court 

eeid (289); “We think it is olear, by the great weight 
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of authority in thie and other jurisdictions, that if the 
architect's certificate is net obtained, recovery oan only 
be hed on a declaration setting up the contract and stating 
the reason for failure to somply with the condition precedent 


requiring the furnishing of an architect's certificate." 


The position of counsel for plaintiff, te obviate 
the force ofthese autherities, seems to be that it is not 
necessary to aver and prove the issuance of an architect's 
certificate or the approval by the srohitect and building 
committee, where performance and acceptance are averred and 
preved. The difficulty with this contention is that there 
was no attempt to prove acceptance & the work, but on the 
eontrary the unoontradicted evidence was that the work was 
rejected. We think it clear that there was a variance bee 
tween the allegations and the proof, and the evidence should 


have been excluded, 


Plaintiff, however, contende that it was entitled 
to recover undex the camson counts; thet where nothing ree 
mains to be dene except to pay the balance due indebitatus 
Besgumpsit will lie. This is undoubtedly the law, but in the 
instant case something more was required of the plaintiff 
under the contract, viz., to cbhtain an architect's certificate 
and the approval ef the building committee. This was not done 
Furthermore, it was expressly held in the Hart case that a 
recovery under a building contract requiring the issuance of 
an architect's certificate could not be had under the common 


counts, where the certificate had not been issued. 


The judgment of the Circuit Court of Cock County is 
reverse: and the cause remanded. 


REVERSED AND REMANDED. 
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KATHURDIE CONNORS, , b ] 0 + 
Ber 


Appellee, 
} pevnat FROM 
Ve SUP? SRICR on URT ° 
% CGOn COUNTY. 
HATLONAL COUNCIL, KNIGHTS 
AND LADIEZS ok SECURITY, a 
COrp., f 


‘ j 
\ Appellogt. 


UR, JUSTICES O'CONNOR delivered the opinion 


of the court. 


Katherine Connors brought suit in the Superior 
Court of Cook County against the National Council, Fnights 
and Ladies of Security, a fraternal benefit society, on a 
certificate issued to her brother, Joseph M. Maher. The 
amount claimed was $1,800 and interest, There was a vere 
dict and judgment in her favor for the amount claimed, to 


reverse which defendant prosecutes this appeal. 


The certificate is dated August 21, 1909, and the 
insured died of acute pulmonary tuberculosis, December 26, 
1910, The defenses were that the insured in his application 
for the certificate gave false anewers to certain questions, 
and that he was not a member in goed standing at the time ef 
his death. 


; There were a great many questions in the applicae 
tion, and among theathe following: "How umay brothers have 
you living?" To which the decenszed answered, “mone;" "How 
many dead? None." The appliastion wae signed by the insured, 
whe therein declared that the answers and statements to the 
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questions propounded to him wy the médical exaniner were 
warranted to be true and fair; that the aprliecation should 
form a basis of the agreement and constitute a warranty, 
and that the application and medical sexamination ehoulé 
constitute a part of the beneficiary certificate. The 
certificate was issued in pursuance of the application, 
and provided that it was accepted upon said exprese warrane 
ties, conditions and agreements, and that the application 
and report of the medical examiner, which were made a part 
of the certificate, were true in all respects and should 
be held to be warranties, and further provided that in 
case any answer was false the certificate #hould be null 


and yoid. 


Evidence was introduced tending te show that 
a brother of the insured, aged about thirtyenine years, 
had died March 29, 1907, in Chicage; that he had lived 
in Chicago for years and in the same home with the ine 
sured shortly before his death; that the insured attended 
the funeral; that the deceased brother was afflicted with 
pulmonary tuberqulosis at the time of his death; that the 
immediate cause of hie death was a surgical operation for 
hernia. 


On the trial when the plaintiff was introducing 
evidence in rebuttal, the court of its own motion, told 
the jury that, "All the evidence introduced in this case 
for the purpose of showing that Patrick Maher, the vrother 
of Joseph MN. Maher, that he died of tuberculosis, is 
stricken out, and there is not such issue in this case, 
and under the rule of the court all the evidence tending 
to show, if there is any such evidence, that in his applicae 
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tion for this policy he stated that he had no dead brother, 
is stricken cut and is not for your consideration.” The 
defendant excepted, and we think this action of the court 
wes error, If the insured had fraudulently made false 
answers that he had no brother dead for the purpese of 
inducing the defendant to issue to him the certificate, 
then there could be no recovery, whether the answer be cone 
sidered as a warranty or a representation. Globe Mutual Life 
ins. So. ve Wagner, 148 111. 133; Crosse vy. Supreme Lodge, 
Ke & Le of Hy, 254 I11. 80, As bearing on the question 
whether the untruthful answer was fraudulently made the 





question of the materiality of the anawer should be cone 
sidered. Where there are a great many questions asked the 
applicant, asa in the inatant case, and it is stated that 

the answerg are warranties, the question whether the answers 
will be held to be warranties or representations depends 
upon the intention of the parties as gathered from the entire 
application, certificate, and all the attendant circumstances, 
including the materiality of the answers, and if it can be 
seen that it was not the intention of the parties that the 
answers should be considered ae warranties, they will be held 
te be representations, ii Life Ins, Co. ve Link, 230 Ill. 


273; Atkinson v. Nat. Gouncil F& L of S. , 193 Ill. App. 215. 
The question of the materiality of the answers is generally 


ene of fact (Spence vy. Central Aqcident Co., 236 Ili. 444) 
but it may become a question of law when all reasonable minds 
would arrive 4% the soneclusion that the answer was material. 
Ronight uy. Enishts and Ladies of Seaurity, 2535 111. 460, 

The evidense stricken out vas material to the iseue, and the 


ection cf the a®urt was therefore erroneous. As there must 
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be another trial for this error, it is unnecessary to consider 


the argument of counsel asp to other alleged errors. 


The judgment of the Superior Court of Cook 


County is reversed and the cause remanded, 


REVERSED AND REBANDSD. 
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BARY 5, MILLER, 
| Defendant in Evror, 
RERRGR TO 
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7 
res \ / SUPERIOR COURT, 


% COOk COUNTY 
EDWARD S. MILARR, : 


ey 
\Plaintife /in Brror. 
% 7 


MR, JUSTICE O'CONNOR delivered the opinion of the 


eceourt. 


Huy 15, 1914, Mary “%. Miller, filed a bill for 
divorce against the defendant, “dward *, Miller, charging 
extreue and repeated cruelty. The defendant filed an anse 
wer denying the oruelty. On Warch 2lst, 1916, the cause 
came On for trial, it ie atated, on the "regular chancery 
trial calendar.* ‘he defendant failed te appear, Complain« 
ant introduced evidence tending to support her cause of action, 
and also to show that the parties had entered into an agreee 
ment whereby the defendant had agreed to pay the complainant 
more then §700 in settlement of all her claims against him. 
This sum was evidenced by three notes, which at the time 
of the hearing were overdue and unpaid. On March 30, 1916, 
@ decree of divorce was entered, and it was found that there 
was due and unpaid on account ef the settlement between the 
parties $780.68; the court further found that complainant 
had obtained a life insurance policy in favor of the defende 
ant. It was decreed that defendant should pay the amount 
found due within twenty days, and in default thereof exeoue 
tion should issue; that defendant should execute within 
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twenty days a release of his interest in the insurance 
policy on complsinant's life, and in case of his refusal 

or neglect to do se, §‘& master in chancery was authorized 
wo extcute the release, all of which it was decreed should 
be in lieu of ail alimony and a settlement of ail property 
Frights between the parties. On April 20, 1916, defendant 
moved for leave to file a bill of review to review the dew 
eree and asked that the execution be etayed. It was ordered 
that the exeoution be accordingly stayed, and the matter 
wae referred to a master. The record discloses that aftere 
wards on March 23, 1917, the order staying the execution 


wae vacated. 


The defendant contends that the decree ie erroneous 
because it is not within the ellegatione of the bill, and 
that it wee error for the ceurt to receive evidence in refere 
ence to the settlement cf the property rights ef the perties 
end erard slimony, for the reason that no such relief var 
fought by the bill. The cententicn ir untenable. Section 
18, chapter 40 R. 8. provides thatwhen a diverce is decreed 
the court mey make such erder touching the alimony and maine 
tainence of the wife ag from the circumstances of the parties 
and the nature of the case shall be fit, reasonable and just. 
The prayer of the bill was that the bonds of matrimony be 
dissolved, and for general relief, We think the evidence 
showing there was & settlement of the property rights between 
the parties was properly admitted, and the provision for the 
payment ef alimony properly included in the decree, Where 
there is se prayer for special and general relief, the sourt 


may grant such relief under the general prayer as the allega- 
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tions and proof permit, though the specific relief be 
denied. Cagstevens vy. Jesstevens, 227 111. 547. 


The sontention that the qourt erred in decreeing 
judgment for the amount of the settlement entered into bee 
tween the parties for the reason that there was an adequate 
remedy at law, and in deoreeing a release of defendant's 
interest in the ineuranee policy, is without merit. The 
court had jurisdiction of the subjectematter and was authore 
ized to grant complete relief under its general chancery 


powers as well as under section 17, chapter 40, RK. 5. 


Complaint is aleo made by defendant that as 
there was no replication filed, but only a bill and answer, 
it was error to receive evidence except matters of record 
to which the answer refera. The certificate of the slerk 
attached to the record states that it is a “correct transe 
eript of the record as per praecipe." The praccipe filed 
with the clerk and which ie in the resord does not purport 
to call for all the pleadings and matters of record, but 
only certain pleadings and other aatturs are called for. 
From all that appears from the praecipe, a replication may 
have been filed, But in any event the case was not heard 
on the bill and anewer, but on the pleadings and evidence 
and in that state of the record the filing of a replication 
would be held to have been waived. Piot vy, Davis, 241 111. 
434, 


Finding no reversible error in the record, the 


decree of the Superior Court of Gock County is affirmed. 


AFFIRMED. 
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TULLIUS UAC, 1 Q) | ae a 3 
Plaintiff in “rror, ) 
‘ ERRCK TO 


% 


V&e MUNICIPAL COURT 


=. 
Mths 


JACOB VIHON, \ 


ag: 


Defendant dn ¥eror 
*% 


‘ 


HR, JUSTICE O'CONNOR delivered the opinion of 


the court. 


Julius Limbaeh brought cuit against Jacob Vihon 
to recover $206, The oase was tried before the court withe 
out a jury; there wae a finding and judgment against the 
plaintiff, to reverse which this writ of error ia prosecue 


ted. 


The record distheses that plaintiff, an attorney 
at law, was employed by one Frank A. Hobbs to collect a 
@laim which the latter held against the defendant. Hobbs 
entered into a written contract with plaintiff providing 
the compensation that plaintiff was to receive for the 
services to be rendered. VPlaintiff instituted suit on 
behalf of Hobbs against the defendant, and netified the 
defendant by registered mail that he had an interest in the 
suit, and claimed an attorney's lien in the matter. Aftere 
wards, without notice to plaintiff, defendant settled the 
matter with Hobbs. Plaintiff then breught this suit. 


The defendant contends that the notice sent by 
Plaintiff to the defendant by registered mail was not a 
compliance with the act of July 1, 1909. (Laws of 1909, 
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Be 97). It appears from the evidence that plaintiff 
mailed the notice to the defendant; that it was received 
by the latter and taken by him to his counsels that the 
notice was then discuseed between the defendant end hie 
sounsel, and that his counsel advised defendant to dise 


regerd it. In support of hie contention, defendant cites 


the cases of Haj ye. Amerioun Bottle Co,,261 Ill. 362 and 
Zuohy vy. Ghicage & Joliet Hlectris Ry, So,, 200 ill. App. 
446. In the latter case the cpinion is only abstracted, 

so that the facts do not clearly appear, In the Haj gase 
the notice was sent by mail, end the evidence on behalf 

of the defendant was that no one wan authorized to open 

the mail, except the president, superintendent and booke 
keeper. All of these persons testified that they had never 
received the letter. In the instant case the defendant 
admitted receiving the notice, and that he tock the same 

to his counsel and considersd it. In these circumstances, 
we think the case is distinguishable from the cases relied 
upon by the defendant. As the defendant admitted the notice 


was received and considered by him and his counsel, we think 


thie was sufficient. Dreyfuss y. Freud, Gen. No. 23275, 
Appellate Court, Firet Dbist.,; Smith vy, Americean Bridge Co., 
194 Ill. App. 860; Kinkade y. Gibson, 200 Ill. 246. 


The defendant further contends that even if the 
notice was sufficient, plaintiff cannot resover, for the 
reason that the agreement entered into befween the partics 
is void, in that .° by ite terus Hobbs was prevented from 
settling his claim against the Gefendant; and that the cone 
tract ie chanpertous, fer the reason that it required plaine 
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tiff to prosecute Hobbs’! alaim at his own expence. We 
think the latter contention in untenable. A fair reade 

ing of the contract requires Hobbs to advance the coste 

and expenses of the suit. The contract, however, docs 
provide that Hiobbs shall not settle or compromise his 

Qlaim without the assent of plaintiff, and that if Hobbs 
violates any of the provieione of the sontract he shall pay 
the plaintiff $1,000, Plaintiff argues that this proe 
vision does not prevent a settlement of the alaim, but 
merely requires Hobbs, in case he settles without plaintiff's 
consent, to pay plaintiff 31,000. We cannot agree to this 
construction. We think the true meaning is that Hobbs is 
prevented from settling without plaintiff's consent; and, 
under the law, any contract whereby a client is prevented 
from settling of discontinuing hic suit is void,ras such 


an agreeaent tends to foster and enceurage litigation. 


North Ghicago Street Hy. Jo. ys Ackhey, 171 111. 100, 


We are therefore constrained to held that plaintiff 
Cannot recever under the contract, and the judgment of the 


Municipal Court of Chicage must be affirmed. 


APFIRBED. 
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DAVID K, JEFFRIS, surviving OP CHICAGO, 


partner of Yrederick J, Jef- 

fris, aforesaid parties trad- ~ 

ing as Db, RK. J®FFRIS COMPANY, 

t ; 

Appéllant,’ 
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BR. JUSTIC® OCfCONNOR delivered the opinion of the 


court. 


Charles H. Leinert brought suit in the Municipal 
Court of Chicage against David KR. Jeffris and Yrederick J, 
Jeffris, trading as D. K. Jeffris & Company, to recover 
$614.28, for services rendered the defendant and a small 
sua of money advanced. Before the trial of the case Predere 
ick J, Jeffria died, and the suit proceeded against the 
ether defendant. The case was tried before the court withe 
out a jury, and there was a finding and judgment against the 
defendant for $581, to reverse which this appeal is prosecuted, 


The defendant contends that the finding is manie 
festly against the weight of the evidence,and therefore 
the judgment should be reversed. It is stated by counsel 
for defendant in their brief that this is the only question 
te be decided upon this appeal. As there is no bill of exe 
ceptions in the record, this point is not before us. There 
is, however, attached to the record filed in this court 
what is designated a bill of exceptions, which purports te 
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contain the testimony taken on the trial. This is not 
dated nor signed by the court. It wee not filed in the 
Municipal Court, nor was it filed in this court, and cone 


sequently cannot be considered on this appeal. 


As defendant hes claimed no srror which is bee 
fore us, the judgment of the Municipal Court of Chicago 
is affirmed. 
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PROPLE OF THB STATE C¥ ILLINOIS, 
\Defendant in Erroy, 


4 ERRCR TO 
VBe \ MUNICIPAL COURT, 
; OF CHICAGO. 
BARLE STARK, 


Plaintiff in/frror. 
7 oy 
5 f 
4 ff 


. yy 
MR. JUSTICE O'CONNOR delivered the opinion 


ef the court. 


August 22, 1916, Agnes Stark, in the name and by 
the authority of the People of the State of Illinois, by 
leave of the Municipal Court of Chicago, filed an informae 
tion againet her husband, Rarle Stark, the defendant, charge 
ing that he without reasonable cauge neglected and refused 
to maintain and provide for his wife and minor child, which 
was then about two years old. The defendant was arrested, 
and on hearing was found guilty as charged and placed upon proe 
bation for one year, upon condition that he pay towards the 
support of his wife and child 26 per week. Afterwards on 
March 7, 1917, this amount was increased to $7 per week, and 
on the llth of April following, a motion was made that the 
allowance be again increased. The matter was continued until 
April 17th when it was heard, the defendant being present and 
represented by counsel, Uvidence was introduced and an order 
was entered increasing the amount to $10 per week. To reverse 


this last order defendant prosecutes this writ of errer. 


fhe defendant contends that the order isc errenecus 


for the reason that there was no petiticn filed upon which 
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the motion was baeed, Wo objection of this kind was made 
in the triel court and no authority is cited by defendant 
te substantiate his contention, and we know of none. ‘The 


point is without merit. 


It is also contended that the order is erroneous 
for the reason that the amount defendant was ordered to pay 
is unreasonable and excessive. Defendant argues that the 
“evidence showed the wife was earning $12 per week and defende 
ant 285 per month, and that his necessary expenses were 
$12.50 per week; also that the defendant was indebted and 
that it was necessary for him to pay bills as well as support 
himeelf. 


It was the duty of the defendant to support his 
wife and child. As stated by the trial judge: "my construce 
tion of the law is that no woman ie compelled to go out to 
work for a living to support herself and child. If she has 
& husband he is compelled tc take care of them." The defenide 
ant testified that his personal expenses were $12.50 per 
week, and in these circumstanees we think it clear that it 
Cannot be said that $10 per week for the support of the wife 
and child is excessive, 


The judgment of the Municipal Court of Chicago 
is affirmed. 
AYFIRMTD. 
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MARY E. MILLER, ie 

\ A Bebo TA. 76 | 

Vig VA SUZERIOR COURT, 

\, f coor couNTY, 
EDWARD 6, MILLER, 
‘ Appellant. 


ER. JUSTICE O'COMIGR delivered the opinion of 


the court. 


This ie an appeal from an order of the Superior 
Sourt of Cook County adjudging the defendant, Edward 5S. 
Willer, to be in contempt of court for failure to pay ali-g 
mony. The record discloses that Nary ™. Miller filed her 
bill for diverce against the defendant May 15, 1914. The 
defendant filed an answer, and the cause came on for heare 
ing in the regular course. A decree wae entered Narch 30, 
1916, dissolving the marriage and awarding complainant in 
lieu of alimony $780.65, together with an interest ina 
eertain life ineurance policy. Afterwards on April 2¢, 
1916, the defendant made a motion for leave to file a bill 
of review, to review the decree and praying that the execue 
tion for the alimony be stayed. An order was entered ree 
ferring the matter to a master in chancery and atsying the 
execution. Nothing further appears to have been done une 
til Yarch 23, 1917, when the order staying the execution 
was vacated and set aside. “n June 15, 1°17, complainant 
filed a petition asking for a rule on the defendant to show 
cause why he should not be adjudged in contempt of court 
for failure te pay alimony, and on the 17th of the same 
month the defendant filed his verified anewer. On June 
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22, 1917, the defendant filed a record in this ceurt seeke 

ing to reverse by writ of errer the decree entered in the 
divoree suit as to the pnymwent of alimony. We have this day 
filed an opinion in the writ of error case No. 23450. ‘the 
matter came on for hearing before the chancellor on the petie 
tion and verified answer of the defendant, and after considere 
ation thereof the court held the answer insufficient, found 
that the defendant had willfully refused to pay the alimony, 
and ordered him committed until such time as the decree was 


complied with, not, however, to exceed six months, 


The matter wap heard July 16, 1917. The defende 
ant was not personally in court but wae reprerented by coune 
eel, Afterwards on July Zlst, the defendant was brought 
into court and an order was entered finding substantially 
the same fucte as in the order of July 16th, and committing 
defendant to the county jail, from which order thie appeal 


is prosecuted. 


When the matter came before the court on July 
21st, sounsel for defendant stated that he wanted to put 
the defendant on the stand and offer some other testimony. 
The court held that he had already disposed of the matter 
on the 16th, and intimated that if the defendant showed 
any dispesition to pay the alimony or any part thereof, 
he would give him a chance, No such disposition, however, 
appears tc have been shown by the defendant, but on the cone 
trary, we think it clear that he was not endeavoring to 
comply with the decree, but to evade payment of the alie 
mony. It may be noted that the writ of error was not sued 
out in this court until after complainant had filed her 
petition for a rule on the defendant to show cause why 
he should not ve adjudged in contempt of court. Apparently 
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he was satisfied with the decree so long as he was not 
made to pay the nlimony. 


The defandant in nis verified exaywer set up that 
since ths order Siaying the exesution was veseted, March 
25, ivi7, he Rad “suffered a severe Tailure of health"; 
that prior to wish order he was earning au a physician and 
receiving from ali sources an average of 5130 per month; 
that since the order wus vacuted he was eaarning and receive 
ing from all sources barely $150 per uonth and was earning 
from the praostive of nia profession an average of $105 per 
month. he anawer tiucn sets up hiv offices anu personal 
expenses, aggregating $117 per month, and an item of $206 
per month for keeping an automobile. It also set up that 
he was compelled to pay his dues in certain fraternal organie 
gations amounting to $4 per month, leaving wim $5 per month 
whicn he required for emargencies. We think the court was 
Glearly right in holding that the answer wae insufficient, 
and that the cefendant had not shewn any cisposition to come 
ply with the decree, but on the contrary was seeking to avoid 
the provision requiring paywent cf tie alimeny. Ne had 
made no payment of any kind, and the erder ef comuitment 


was justified by the record. 


The orcer of the Superier Court of Cook County 
is affirmed. 
APPIRNED. 
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WILLIAM J, MURRAY, 
\ 
Appellee, 


1OT.A. & 6 


} APPTAL FROM 


7 SUPERIOK QOURT, 


: Cook coumry. 
CHICAGO RAILWAYS: COMPANY, 


omen 


Appellant. 


‘ a 
Mea 


ER. JUSTIC! THOMOON delivered the opinion of the 


court. 


This was an action on the case brought by Villian 
J. Murray, appellee, hereinafter referred to age the plaine 
tiff, against the Chicago Railways Company, appellant, here= 
inafter referred to as the defendant, in which the plaintiff 
sought to recover damages for personal injuries suffered by 
him in connection with a collision between a street car bee 
longing to the defendant and a motorcyele which the plaine 
tiff was driving. The jury feund the issues for the plaine 
tiff and assessed his damages at the sum of $10,000. Judge 
ment was rendered upen the verdict, from which the defendant 


has appealed. 


The collision ocourred at the intersection of 
Rebey and Adame Streets in the City of Chicago on Sunday, 
August 20, 1911, at about ene o'clock in the afternoon. 
The plaintiff was twentyetwo years of age. He wau driving 
the motorcyele in question and Walter Viele, a young man 
of about the same age, was riding *ith nim, sitting upon 
the rear seat. The cefendant cperates a deuble track street 
ear line Gn Kebey strect, whick runs north and south. . There 


are no street cars cn Adams treet which run east and west. 





Oe ww 


 GESER = bs 


«vas % HALEY . 












va We ae 
| , wont tae” sent tanh sek yf alt 
‘nacse no raneie i irs gang ose 
; THOS WOOD ( ri ali ie SS NE 
—* ss | bh a MAU Ae TLAR QUAD THD 
- eats { staal log: | iw 
% / ae. ne 
git To nolmiqo edt bexeviied WQnoEr 2 ones ce - | 


ze <i + 


oF IHD 





ogee trigword sano aff mo nolkion an nite whit’? ' ' 
5 talg ens ag 6 beozro Tot tod tan tered selfonas Carer 4S 
7 “ora eineliogga « Wageod eyeviiat ogseidD hdr Pan ings strike 
F | Mivmiady aut Mdoitw wi ,snabso ted edt an od betaston 9g Yasnek 
at we bere Twa aslzvini Lenverxeq et aeyuneb eV 00 oe tiguoe 
: ‘od ans Seowte s neewied moleiffoo as Ativ nokteennos nk ooikel i 
ne en kely ond, do Litw aloyetosom 8 baa sustaa teh aus of ge kgenet | "" 
_ . anisig eid tO% sowed od boyot yxwt ont sparen aaw whiz . 
7 : abet 000, 0£% to wun ed? sa aogemalb ald & agen a | ; 
- daebnotob sult Ho tite inot®”, fo tbtey ont epani m0 : 
¥en oF 
by 
. So notinesateini énf fa bexxuboo tanned bie esas o) 
a 


Crea ao cwenegat to ve edt th asteerse enh Sens’ von <> 





There is a very slight jog in Adams street at this point, 
the surb lines west of Robey street being abeut three feet 
north of the same lines to the east of Robey street. All 
four corners are built up, there being a brick church on 
the northeast corner, the building setting back from the 
sidewalk a distance of seven or eight feet on both the 
Adams street and the Robey street sides. The other three 
corners are ocoupied by flat buildings, all of them coming 
out to the sidewalk line on Robey street and setting back 


a short distance from the sidewalk on Adams street. 


The plaintiff testified in substance that he and 
his companion were riding along st a speed of about ten 
miles an hour until they reached a point about a block east 
of Robey strect where he reduced the speed of the motore 
eycle to about five miles an hour, which speed he maintained 
until the time of the collision; that, when about 75 feet 
east of the intersection, he looked to the north past the 
corner of the chureh building and saw no car approaching; 
that at about this time a north bound street car was crosse 
ing Adams street slowly and that he proceeded to croan Nobey 
etreet about the time the rear of that car was leaving the 
north crossewalk; that he also locked to the south and saw 
another car approaching Adams street from that direction 
and about half a block distant; that, as he got sbeut to the 
middle of the street car tracks, he, for the first time, saw 
a street cur approaching from the north rapidly, without have 
ing given any signal of its soming; that at this moment the 
front of the south bound street car was at about the north 
building line of Adams street; that, as he proceeded across 
the south bound track, he turned slightly to the south to 
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avoid the car, and, when he had yvone about three fect, 

the front corner of the car struck the back fork of the 
metereycle, which was then in the middle of the south 
bound track, after which he remembered nothing. His 
companion, Miele, corroborated him in the main. The 
latter witness etated that Murray reduced the speed of the 
motcrcyele te two or three miles an hour just as he got 


onte the tracks. 


This collision was the subject of another suit 
against this defendant in which Walter Miele wes the plaine 
tiff, which had been tried seme tise previous to the trial 
ef this case. One Stephen Lane testified for Miele, on 
the trial of his cace, and, by agreement, his testimony 
was read to the jury in this case, on behalf of the plaine 
tiff. At the time of the collision this witness was walking 
north on the east side cf Hobey etreet, fifty or seventy= 
five feet south of Adams street. He saw the south bound 
ear approaching but did not see the motorcycle until it 
reached the sidewalk line cn the east side of Nobey street. 
Another witness for the plaintiff was a young man named 
Cooper, 14 years of age at the time of the accident, who 
testified that he was on the sidewalk at the northwest 
corner of the intersection at the time of the accident, have 
ing just walked up to that point from the west along the 
nerth side of Adams street. Another witness for the plaine 
tiff was a ‘irs. Buckley who lived on the south side of 
Adame street about five decors west ef Robey street. At 
the time of the accident she was sitting on the porch in 
front of her house. One Fred Chapman also testified for the 
Plaintiff as to the situation as he found it when he reached 
the point of collision from his home a few doors away a few 
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when 
moments after the collision had eccurred. 


Those who testified in behalf eof the defendant 
as to the collision itself were John Lydon, the motorman 
ef the car in question, Yrank Jenewsky and Benjasin Greene 
field, both of whom were passengers riding on the front 
platform of the car, ond Samuel Schortekoff, another passene 
ger who was aitting on the first croee reat on the left hand 
cr enst side of the car. Other witneases testifying for the 
defendant, who did not witness the collision but who dese 
eribed the situation as they saw it inmuediately after the 
eollision had taken place, were James Finn, the conductor 
of the ear in question, Albert Wenslof, a motorcycle police 
man, Mrs, Mary Beyers anc James ?. Durigan, The last two 
lived a few doors away and went over to the vicinity of the 


eollision as soon as it had taken place. 


As we view this cass, the question of the presence 
or absence of north bound care at or near the intersection 
at the time of the collision is an important one. The only 
witnesses who testified in this case to the presence of such 
care were llurray, the plaintiff, Miele, his companion, and 
Sooper. Uurray was @ witness for Miele upon the trial of 
hig case, and the recoré there shows that upon thet trial 
Murrey teetified that az he approached this intersection , 
he looked south and saw nothing and that he looked north 
but did not see anything and heard no bell of an approache 
ing ear. This is directly contradictory te his testimony 
in the case at bar which is to the effect that he saw two 
north bound cars, one approaching the intersection from the 
South and the other just leaving the intersection towards 
the north, Miele teetified, on the trial of hie own case, 
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that, as he cawe inte the intersection, he looked both ways 
to see if there were oars coming and that he could not see 
any cars. This also is directly contradictory to hin testi- 
mony in the cage at bar. The only other witness corroborate 
ing plaintiff's case as to the presence of north bound cars 
is Cooper who testified that he saw a car approaching from 
the south and also a car which passed the intersection going 
north, just before the motorcycle reached the intersection, 
and he seems to in’icate that there were one or two more 
north bound ears a Little further up te the north. This 
Witness did not testify at all in the Miele cave although 
the record here shows that while he had not given his name 
to anyone at the time of the ocourrence, he had talked with 
iturray, about the secident, and had informed him that he had 
witnosned it, about a year after it occurred, which was sone 
time previous to the trial of the Miele case. If this is 
true, it ie hard to account for his absence as a witness at 
the trial of that case. It would seem thet if Vurray knew 
at the time the case of his friend Viele was being tried 
that this young man Cooper had been present at the time and 
witnessed the collision, and that his version of what oecurred 
Was as given by him in hie testimeny in the ense at bar, he 
would have Been that hin friend also had the benefit of that 
testineny. The fact that suchan important witnese is proe 
duced in the trialef the case at bar, for the first time, 
under the circumstances just set forth is in no way accounted 
for in thie record. Of the other cegurrence witnesses for 
the plaintiff, Stephen.Lane, whore testimony given in the 
Miele case was read in the case at bar, testified that he 
did not: see any car going north in Robey street, and lire. 
Buckley testified both in the Miele case and in the case at 
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bar thet she enw the motereycle ceming weet in Adams street 
vker it was ebout a block enet of Nehey atreet and that 

ehe watehed it froa that time until the time ef the collie 
gion sand thet at ne time did anything ebetruct her view of 
the motoreyole, and, further, that no car porsed going north 
during that time. All of the witnesses for the defendant 
who were questioned on this phase of the case teatified to 
the effect that there were no nerth bound esra at or near 
this interreation et the time of this collision. A car came 
up to Adams street frou the south a few moments after the 
collision occurred, heving been two or three blocks away 

at the time of the collision and the erew of that ear testie 


fied that at thet time ite leader war net in sight. 


A careful examination of all the testimony in this 
record shows that the great weight of the evidence is in 
favor of the defendant on this point and is convincingly 
to the effect that there were no north bound cars at or 
near the intersection, a fact which tends greatly to weaken 
the testimony of the plaintiff and also of Miele and Ceoper 
as to the remaining points involved. 


The motorman, end the three passengers named 
abeve, all testified thet ar the etreet car cleared the 
church, coming inte the intereection, the motorcycle was 
about 150 feet te the exst. The three paseengers and one 
of the neighbors, living on Adame street juct east of 
Robey etrect, testified thet the motorcycle wae moving 
very repidly. All of the defendant's witneases in a 
wesition to testify as to the epecd of the street car 
put it at 7 or 3 miles on hour, The socurrence witnesses 


for the defendant all state that ag the car proceeded 
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acress the intersection the motorcycle swerved to the south 
from a point at or near the east crogve’walk and when the 
front of the street car had about reached the south crosse 
walk the motorcycle and ite riders orashed into the front 
vestibule of the street car on the eant side; that the car 
was brought to a stop in about 10 or 15 feet, when about 
half way over the south cross walk and that both the plaine 
tiff and Miele were lying to the east of the ear, the plaine 
tiff partly across the corner of the fender ehiek was hung 
under the car several feet back of the front end, and Hiele 
several feet back of him, with the motorcycle between them. 
All of these witnesses state that at no time did any part 
ef the motorcycle get cut onto the south bound track in 
front of the car. Although Cooper and Lane testified to 
the contrary, and te the effect that Miele was thrown over 
near the southwest gorner of the intersection, it is our 
opinion that the evidence conclusively establishes that the 
collision tock place as indicated by the witnesses for the 


defendant. 


The evidences having oonclusively established, 
as we view it, that the plaintiff and his companion collided 
with the front vestibule of the car at or about the sath 
eross-<walk, it is impossible that the motorcycle was preceede 
ing at such a speed ag was testified to by the plaintiff and 
his witnesses, particularly Miele. They state that the speed 
was about 5 miles an hour, and Miele puts it at less than 
that; and the plaintiff himself etates that at that speed 


he eccould step hin motorcycle in a space of two cr three feet. 


That fset is corroborated by other witnesses, The only possie 
ble conchsion from all theevidence is that he was not only not 
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going at a speed of 5 miles an heur but that he was travele 
ing at such @ rapid rate as he came inte this intersection 


ag tO ecnstitute negligence on his part. 


Witheut analyzing the testizony further, it is 
our opinion, after a careful consideration of it, that it 
fails to establish negligence on the part of the motorman 
of the street car, but, whether that be so or not, a judge 
ment for the plaintiff cannot be allowed te stand because 
we feel thatthe evidence conclusively establishee that the 
pluintiff wae guilty of negligence which proximately cone 
tributed to his injury ond that on that point the verdict 
is against the manifest weight of the evidence. 


We appreciate that this collision was distressing 
in its resulta and that it is unfortunate that the plaintiff 
suffered such painful and permanent injuries, but, being 
eonvinced that this would not have been his experience had 
he been in the exercise of a proper degree of care for his 
own safety, we are obliged to reverse the judgment of the 
trial court with a finding of facts. 


REVERSED WITH A FINDING OF FACTS. 


PINDING CP FACTS: 

Wa find, as a fact, from the evidence cone 
tained in the resord in thie oases, that the plaintiff was 
guilty of negligence which proximately contributed te his 


iajuries. 
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SUPERICK COURT * 


COON CCUNTY. 
GAIQACO RA LLWAYS! 2 SPASY, ET AL 
On appsal of Ohi adage Railways 


Company , ' 
\ Appellant. 
\ : 
\ f 
BR. yustTicx SOB deliverce the cpinion of 
the wourte 


This waa an aetion for parsonal injuries brourcht 
by tre appelisa, jfiugh KR, Maabonald, horcinafter referred 
to as the plaintiff, against the Chicago Railways Company, 
appellant, hereinafter referred to as the defendant, and 
Henry J. Lutter, Henry W. Lutter, Adolph C, Lutter and 
Prederick W. Lutter, who were also parties defendant when 
the conse was tried. it was agreed between the parties that 
the Lutter Erick So, wus # paxinecrship compesed of Henry 
W. Lutier, Henry J. Lutier and Adolph G. Lutter. By stipue 
lation of counsel, the sourt directed a Yerdict finding 


the cefendant Prederick ¥. Lutter mot guilty. 


When the plaintiff had concluded the presentation 
of his case, the Lutters rested their case and introduced 
no evidence, The trial then proceeded, the defendant the 
Chisago Railways Company introdueing ites evidence after 
which the jury returned its verdict finding the defendants 
Henry J, Lutter, Henry ¥. Lutter and Adolph C. Lutter not 
guilty and assessing the plaintiff's damages at $7000.00 
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Judgment wae entered upon the verdict fraa which the defende 
ant the Chicago Railways Company has taken an appeal to this 


court. 


The faste involved in the case are as follows: 
Lincoln Avenue is a etreet running northwest and s cutheast 
in which defendant operates a double line of tracks, The 
track on the northeast sice of the street is used for cars 
bound northwest and the track on the southwest side of the 
street for cars bound southeast. We shall refer to these 
two tracks as the north bound track and the south bound 
track. Just north of Addison street, Lincoln avenue is 
crossed by two overhead viaducts. in going northwest from 
Addison street on Lincoln avenue, the first viaduct reached 
is the oressing of the steam railroad tracks of the Chicago 
and Northwestern Railway, and the second one reached is 
the crossing of the Northwestern Mlevated Railroad. Both 
of these crossings run practically north and south, hence 
the lines of intersection are not at right angles with 
Lineolnm Avenue but are diagonal. The viaduct of the Chicago 
& Borthwestern Railway in about 465 feet scutheast of the strw 
cture ef the elevated railroad. Underneath the steam raile 
read viaduct, Lincoln avenue is depressed 4 feet five inches 
below the street grade. The low level of the street depresse 
ion underneath the steam railroad viaduct extends about 60 
feet northwest of the viaduct and from that point on, going 
to the northwest, Linceln avenue, including the street raile 
way tracks, ascends an incline of 1.95% for 2 distance of abou 
220 feet to the regular street level which is reached at a 
point about 185 feet from the elevated structure of the 
Northwestern Vlevated Railroad. Pattereon avenue comes 
inte Lincoln avenue from the ecuthwest at right angles a few 


feet southeast of the elevated reilread etructure. The 
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next etreet intersecting Lincoln avenue northwest of the 


@levated railroad etructure is Waveland avenue. 


At the time of the accident, the plaintiff, «ho 
was a man some 70 years of age, vas & passenger on one of 
the cars belonging to the defendant anc was sitting on the 
first cress seat on the left hand side near the front of 
the body of the car. The car was preceeding on Lincoln 
avenue on the north bound track. As the car left the 
Chicago & Northwestern Reilway viaduct and approached the 
etructure of the Northwestern “levated Railroad, two wagons 
loaded with brick belonging to the Lutter Brick Co., one 
following the other, were coming down Lincoln avenue in a 
southeasterly direction, and, ae they approached the elevae 
ted structure from the northwest, they were being driven 
in the south bound gar track. The point at which the street 
ear and the first brick wagon came abreast of each other was 
under the elevated railroad erossing. Before they came 
abreast, the inside herse drawing the first wagon becane 
frightened by the noise caused by the passing of an elevated 
train overhead, ‘The horse pranced about and reared up, and, 
as the car came on, the front vestibule just escaped the 
horse and the front cerner of the body of the car on the 
left hand side struck the horse, throwing him over backwards. 
This caused the pole of the wagon to be drawn sharply in toe 
wards the street car, and, as the pole came in contact with 
the car, it broke the three front windows on the side of the 
car, penetrating into the car at the third window, opposite 
the point where the plaintiff was sitting, striking him in 
the face and inflicting the injuries for which he brought 
this suit. 
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In contending that the judgment would be reversed, 
the defendant urges that the trial court erred in giving 
certain instructicns, The eighth instruction given by the 
court was as follows: 

"fhe court instructs the jury that the defende 

ants, Henry J. Lutter, Henry ¥. Lutter and Adolph 

Ce Lutter, rested their oase at the close of plaine 
tiff's evidence and you are further inetructed that 
in consicering your verdict, you are not to take into 
consideration any evidence introduced in this case 
by the codefendant, Chicago Railways Company, but 
must Only consider such evidence as was introduced 
by the plaintifrfr." 

The defendant urges that the giving of this instruce 
tion was tantamount to directing a verdict for the plaintiff 
and the defendant has directed our attention to a mumber of 
cases involving instructions in which the court gave what 
purported to be a suumary of the facts in the cese but failed 
to inelude all the facts necessary to be considered in arrive 
ing at a eoneclusion, and other cases in which the court, in 
giving a swauary Of the facts, directed the attention of the 
jury only to those favorable to one of the parties, leaving 
out of view all facto that tended to support the theory of 
the other party, which instructione were held to be reversible 
error, These cases do not seem to us to be in point. The 
defendant further contends that where instructions lay down 
contradictory rules, one erroneous and the other correct, the 
fact that the law is accurately stated by one inetruction 
will not obviate or cure the error in the other, and that, 
therefore, the eighth instruction must be held to be errone 
eous, notwithstanding the fact that in other instructions 
given by the court, such reference was made to the evidence 
introduesed by the defendant the Thicago Railways Company 
as to direst the jury to take ail of it into aonsideration. 
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These eases are also not in point. There were, practically 
speaking, two defendants involved in this case, first, the 
Lutters, ani, second, the Chicago Railways Company, and, 

in returning their verdict, it was incwabent upon the jury 

to make two findings, one as to the Lutters, end one as to the 
Chicago Kaiiways Company. As applied to the Lutters, this 
inetruction lays down a correct statement of the law. While 
it ig true that the giving of an instruction purporting to 
state the law applicable to the facts involved but failing to 
etate it correctly, is erroneous and such error is not cured 
by other inetructions stating the law correctly, it is also 
true that the law applicable to different questione may be 
stated in separate instructions, and in such case, if the 
instructions present the law correctly when viewed as a series, 
it will be sufficient. Pardridge v. Cutlex, 158 Ill. 504, 512; 
Montgomery Goal Co. v. Barringexs, 213 I11. 327, 337. ‘This is 


especially true where the instruction does not direct a 


verdict. Ghiceso Bailwayy Company v. Qareve, 256 111. 550,559. 


Thie is not eae case presenting the question of 
correct and incorreot rules of law laid down in different 
instructions, As we have said, the eighth inatruction is 
correct as far as the defendants the Lutters are concerned. 
True, it is somewhat ambiguous and may be said to be similar 
to an instruction involved in the Shicage City Railway Company 
Me Hodonough, 221 111. 69, 75076, where the court says, as to 
such instructions, that the rule is, they wili not be considere 
ed reversible error where it is epparent that “the jury were 
fully inetructed as te the low, and, taken as a series, the 
instructions are clear and unequivocal and the jury were not 
misled thereby." Another ambiguous instruction reading “If 


the jury believe defendant wars in the exercise of due care 
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for his safety", using the word defendant instead of plaine 
tiff, was involved in National Knameling Co. v. MeCorkle, 219 
Til. 557, 561, in which our Supreme Court lays down the same 
rule. In the case of Smith vy. McDaniel, 32 N.E. Rep. 798, 
the complaint or declaration was in two paragraphs or counts 
and the coumt, in the firet instruction given to the jury, 
stated therein that it was only necessary for them to give 
attention to the second paragraph of the complaint and then 
proceeded to state the substance of ite contents. fo this, 
counsel for plaintiff objected, and in their brief, they 
state in regard thereto “the court by the language employed 
conveys to the jury the idea that the averments of the first 
paragraph were established as a matter of course and that 

it was only necessary ® invite their attention tc the second 
paragraph." The court says “evidently such was not the ine 
tention of the court and the jury could not have so undere 
stood. The effect of this instruction was to withdraw the 
first paragraph from the consideration of the jury, which, 
umder the circumstances, was not improper and could not in any 


wise have injured the appeRants." 


In the course of instructing the jury in the case 
at bar, the court used the following language: 


"In determining on which side the preponderance 
of evidence is, the jury may take into consideration 
the number of witnesses testifying in support of and 
against any fact or state of facts. * * * and the 
jury may, from allthese facts anc circumstances, and 
a full ocnsideration of all the evidence, deteruine 
upon which side is the greater weight of preponderance 
of the evidence, * ** You have no right to disregard 
the testimony of an unimpeached witness, if any, sworn 
on behalf of the defendant street car company simply 
because such witness was er is an employe of the defende 
ant street car company, but it is your duty to receive 
the testimony of such witneas in the light of all the 
@vidence the same as you would receive the testimony 
of any other witness, and to determine the credibility 
ef such employe by the same principles anc tests by 
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whieh you determine the credibility of any other 

witness. * * * If the plaintiff in this suit has not 

60 established his cese, or if the evidence is evenly 

balanced, or if you are in doubt and unable to say 

on which side is the preponderence, then, in either 

of tacee causes, the verdict should be not guilty." 

Cné cannot read all the inetructions given by 

the court in this case and esesape the conviction that they 
were perfectly clear when taken as a whole and that the jury 
were not misled by the eighth instruction,although, when 


taken by itself, it is ambiguous. 


The wucfemdant complains also of the seventh 
ductruction coutencing that 1t was contrary to and nullified 
the twentyeseventh and twentyeeighth instructions given by 


the court at the request of the Chicego Reilvays Company. 


These instructions are not conflicting, nor do we 
thins the trial court in giving the seventh instruction in 
any manner nullified the other instructions referred to. By 
the seventh instruction the court told the jury thet by anye 
thing contained in the instructions the court did not presume 
40 teil them what facts were established by the evidence, 
tuatbeing a matter which was their sole province, Ky the 
twenty-seventh instruction, the court told them that there 
being no evidence of any negligence before a certain point 
in the oceourrence they were only celled upen to decide whether 
the facts following that point, as chewn hy the evidence, estae 
lished neglizence on the pert ef the defendant. By the twentye 
eighth instruction, the court put the svubjectematter of the 
preceding instruction in another form, defining the law to the 
jury as applied to the situstion therain set forth. in giving 
the seventh instruction the sourt was referring, ef course, 
to all the evidense within the iasues that were involved, and 


then by instructions twenty-seven and twentyeelght given at 























atin 
ueigo wie te yrilidibem otf enimioteb woy ao isin 
don xed thya aidt oi Piidahatg ads Tho * % peuond dy 
ehhte te nk aomebivo aff Th x¢ ,enao eh Berukidages oa 
yan af Gidens Son Pdueb od orm yoy tL to ,hevaalad 
toile te aL ,wod? ,Seretebrogady edt ah obte doidw ae | 
“atten tar oo bivode tothrew od ,wmigo sacnd Te 
- ‘ot neviy anelieoureenh eo Ife bnez serkes on 
“tet? Sndt peksokyines ory suena brea geno crt at Segron ont 
Wust edt fact basa elecdw & en neviat notw uaeip ylioetisg etew 
eerie ya) aearerevont Micyie off wl bolain toa sxe 


air cere Sofie at fi ,tieadi yo ereclsd 


Asapves, of2 Lo oady att a kgpran fanbae Tab wait 
badtac ton ated Of Viatscw> omw 22 vais go touwvaee wontpungag 
ss YW movly enoisvrritant dedgloeyeraemd cia Ugo Voaaws nas asks 
eee aye tink ene. ot 30 susupet ets Sa axs100 oxts 


‘ aw ob noes gikvoiTinisd fox ete exvisouttori eden’ 

“ah sottosad ant diasvoes edt goivig ni fetes Leia edly aaact 
a 08 bOrxolOs anolyoursant zorve edt UOFEAL Gon tensa ena 
ae w oats Wiel oly Lee Fxw0o ont wolssussent Mrneved wre 


i  \oottobive ‘edt? - faites tuadwe “wrew ‘dda WRU Wed? “Lees 
sit YX ,oomtvoug loa tLend tew noidw xeteee es yolediads 


andog ataties £ ercted sermahiner yo To sone dive ot tied 
i redigon obiook es nog Seffen ylme stew wedit tec de actatad od, _ ae 


A apeds sais mea? Bfet fawon ols Mo kgous pass Meme ves@ys cows . 





oSe 


the request of the Chicago Railways Company, the court limite 
ed the issues which the case involved, as therein indicated. 
Without regard to the question as to whether the latter ine 
structions are correct, as applied to the facts in the case, 
it seenus clear that they were in no way nullified by the 


giving of the seventh instruction. 


The defendant further contends that the trial 
court erred in giving the first instruction which was as 


follews: 
eet 

“The court instructs the jury thet it is the 
duty of common carriers to de all that human care, 
vigilance and foresight can reasonably do, in view 
of the chearecter and mode cf cenveyance adopted, and 
consistently with the practical operation of the road, 
reasonably to guard against accidents and consequene 
tial injuries to their passengers, and if they neglect 
to do so, they are to be held strictly responsible for 
all consequences which directly flow from such neglect; 
while the oarrier is not an insurer of the absolute 
safety of the passenger, it does, however, in legal 
contemplation, undertake to exercise the highest dee 
gree of practicable care to se are the safety of the 
Passenger and is responsible for the slightest neglect 
to exercise such care directly resulting in injury to 
the passenger, if the passenger is, before and at the 
time of the injury, exercising ordinary care for his 
or her own safety." 


This instruction has repeatedly been approved by 


our Supreme Court. Zhe West Chicage Street Railroad Go. Ve 
Gromshinsky, 185 111. 92; Chicago City Railway Oo. Ye Bundy, 
2lC Ill. 39, 49; Chicago City Railway Co. ve Smith, 226 Ill. 
178, 182; Chisago City Reilway Co. ve fhreye, 226 ill. 530,559. 


In the latter case the instruction as there given 
was eriticised in that it Limited the degree of eare required 
ef the defendant to such care ac was “reascnable under the 
circumptances" instead of “consistent with the practicable - 
operation of ite street car line.” Commenting on this ine 


struction, the ceurt saye, “In this case the jury were repeate 
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ediy informed by instructions given on behalf of the appellees 
that i% @as DOund bo use only eine ae oonsistent with the 
practicable operaticn of ita etrett ear line. * * *# It has 
wacu rapeatedly heid by this court thet where an inetruction 
deez sot dirsst a verdict or aioumt tesuch direction it may 
be supplesaented Wy Other inetructions in the case and that 
where in such oage the instructions, when considered together 
and as a wnole, cerrectly state the lew upon a given subject 
an omission in any one instruction in the series will be 


cured if the instructions, as a series, art cerrect." 


The defendant further contends that the trial court 
erred in giving the tenth instruction wiick wee as follows: 
“16, The court instructs the jury that in 
determining cn which mide is the prepencerance of 
the evidence, you are not toconsider alone the 
numbers of witnesses testifying for the respective 
parties, You are further instructed to mwnsider 
thst each party in entitled te every admission made 
by the witnesses cated on behalf of the opposing 
party, which in your judgment may have weight or 
bearing in support of hie cententions.* 
Hone cf the sases ehilad to our sitention in 
Suppert of this sontention are in point. This instruction 
Gia not tell the jury that the preponderance of the evidence 
is net alone geteraingd by the munber of witnosses testifye 
dig, nov that i¢ dova not gonsis$ salons 3n the number of 
watnesses tcetifying a8 was the situation in all the cases 
O.ted, but 1% telisy the jury that in determining on which 
side ia the prapondayance of the evyidense they are not to 
Sensisexs alone the wunser of witnesses testifying. The 


giving of this instruction cannot ve considered as error. 


As te the defcndunt's further contention that the 
judgment of the trial court should be reversed because of a 
Variance, it need only be noted that it is both alleged in the 
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declaration and proved by the evidence that the collision 
occurred on Lincoln avenue at the point where the structure 
ef the Northwestern Hlevated Railroad crosses that street. 
It is immaterial that the declaration refers to that point 
as being between Bradley Place and Grace Street, whereas the 
evidence shows that it is between Waveland avenue and Pattere 
fon avenue. These are succeeding intersecting streets on 
Lincoln avanue, it being one block from Addison street to 
Waveland avenue, with Patterson avenue coming inte Lincoln 
avenue from the west between those two streets, and one 
block from Waveland avenue to Grace street, with Bradley 


place intersecting Lincoln avenue between those two streets. 


Tis brings us to the sain contention of the defende 
ant, naasly, that the verdict is manifestly against the pree 
ponderance cf the evidence end that tha judgment of the trial 
Gourt should te reversed fer that rearcn. The principal point 
of controversy in the facts, ae srezented xt the trial, was 
a& to whether or net the motorman operating the car in quese 
tion became awere cf the danger presented by the actions of 
the horse at such a time ae te enable him to avoid the cole 
hision by the exercise of a proper degree of diligence. 

This inveived the quecticn ef Just wheres the horse war when 
he gave evidence cf fright and reared up, prancing ever onto 
the space cccupied by morth bound ears, and just where the 

Gar was ot that time, and further as to the point at which 
the car and the horse came together, It seems clear that 

the car was traveling at « upaed of from 19 to 12 miles an how 
Ta? prinvipal witnesses who testified about the occurrence 

om eeHaig of the plaintiff were “eoaeisk, the driver of the 
first orick wagon, and Niagman, the driver of the second brick 
wagon, They both testified that the heorne began prancing 
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about and renring up just as the first tean was about to 
pass under the elevated structure from the northwest and that 
at that time the car was coming up the incline, and, at 
Other points in their testimony, they stated that at that 
time the car had not yet reached Patterson xvenue. This 
would put the car from 200 to 300 feet away from the team 
at this time. These witnesses further testified that the 
eollision took place near the east side ef the elevated 
structure, They were corroborated in this by ancther wite 
ness who was a relative of the plaintiff. Nieman testified 
that when the horse in question first began te prance about 
and rear up he immediately pulled his team out of the car 
tracks and came up fpom behind the wagon being driven by 

, Keoseich and was about along side Koseich when the collision 
took place. Nieman's wagon had a lead of about 2000 brick 
on it so it took an appreciable amount of time for this 
movement by his team. According to these witnesses, the 
horse in question must have procecded about sixty feet from 
the place at which it first began toprance about to the point 
at which the collision tock plece, and the testimony is that 
the team did not proceed faster than a walk. 


The testimony given bydefendant's witnesses was 
te the contrary. As to the facts having to do with the site 
uation preceding the collision, the witnesses of the defende 
ant consist in the motorman of the ear in question, the 
motorman of the following oar (which was approximately 150 or 
200 feet to the southeast), two men who were on the front 
platform of the car in queetion, snd e pagsereby on the sidee 
walk. The general purport of their testimony was to the effect 
that the car was 15 or 20 feet from the horse when it first 
reared up and that up to that time there had been no indicae 
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tion of any danger. ‘ne of the defendant's witnesses who 
wes en the front platform, however, at one point in his 
testimony makes the statement that when he first saw the 
horse prance and rear, the car in question wae about at 


the tep of the incline. 


If the jury believed the witnesses who testified 
for the plaintiff on these important points, then they were 
justified in finding the defendant guilty, for the inevitable 
eonclusion to be drawn from the tostimony of those witnesses 
is that if the motorman had been in the exercise of the proe 
per degree of care and caution, he had full opportunity to 
avoid the collision, after becoming aware of the presence 
of the danger. It is apparent that the jury disregarded 
the testimony of the witnesses for the defendant to the 
effect that the car was too close to the horse when the first 
evidence of danger presented itself to make it possible for 
the motorman to avoid the collision, And, in view of all 
the testimony in the record, we cannot say that the jury 
were not werranted in the course they took. Upon a esreful 
consideration of all the evidence, we are of the opinion that 
the verdict rendered is notmamifestly against the weight of 
the evidence, 


Pinding no material error in the record, the judge 
ment ie affirmed. 
APYIRMED. 
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A. ANDURSON DECORATING 70., 5 OF 
@ corporation, \ 1 G [ eiie 
\ 


\ eee APPEAL PROM 
Vie \ f MUNICIPAL COURT, » 
NELS GROSS, f ¥ CHICAGO. 
wai 
\ 
\/ 


MR, JUSTICE THOMSOW delivered the opinion of 


the court. 


This was a euit brought by A. Andersen Decorating 
Co., & corporation, appellee, hereinafter referred to as the 
Plaintiff, against Nels Gross, appellant, hereinafter ree 
ferred to as the defendant, to recover for services rendered 
and materials furnished in decorating an apartment in a builde 
ing owned by the defendant. The case was heard by the trial 
gourt without a jury and the court found the issues for the 
plaintiff and entered a judgment against the defendant for 
the sum of $265.76, from which judgment the defendant has 
appealed. 


The defendant contends thatthe judgment should 
be reversed because it is against the weight of the evidence. 
The testimony is flatly contradictory, witnesses fer the 
defendant testifying that the workwanship in the apartment 
which was done by the plaintiff wae far from being up to the 
grade of workmanship in the apartment of a Dr. Maitland in 
the sane building, contrary to plaintiff's agreement, and 
these witnesses further testified te numerous specific dee 
fects which were present. Anton Anderson, president of the 
plaintiff company, testified that the workmanship in the 
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apartuent done by the plaintiff was as good as that in the 
apartment shown him (the Dr. Maitland apartment) and he 

and his witnesses in rebuttal denied the presence of each 
and every one of the specifie defecta which had heen testie 
fied to by the defendant and his witnesses, The witnesses 
whe corroborated the defendant as to the presence of the 
alleged defeats were a real estate sgent employed by the 
defendant to manage the building which contained the apartment 
in question, the janitor of the building, and an apartment 
broker who had handled apartments in thie and other similar 
buildings, the real estate agent and the broker testifying 
that they had had considerable experienve with thie class 

of work. The witnesses who correborated the plaintiff in 
his contention that the workmanship involved was good and 
that there were no such defects as testified to by the dee 
fendant and his witnesses were @ painter and decorator em 
ployed by the plaintiff, a decorating contractor who inspecte 
ed the work in question at the plaintiff's request about two 
weeks after it was completed, and after it became apparent 
that the plaintiff was going to have trouble about the work, 
and a weld paper and paint selesuman for the concern which 
had furnished tne well paper used for this job, who visited 
the job during the progress ef the work on receipt of a 
notice from the plaintiff that they were having trouble with 
the paper furnished in one of the bedrooms. 


There wos ancther sharp conflict it the testimony 
in the matter of the contract price, Anderson testifying that 
his agreement was tc do the work for $190 with a11 wall paper 
extra, while the defendant testified that the prise of $190 
was to include the paper. The real estate agent corroborated 
the defendant on this point, testifying te a conversation had 
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with Anderson in which the latter is alleged to hive said 
that the contract called for all work and materials, include 
ing paper, to be furnished for $190. Anderson testified that 
he hed mailed the defendant a bill for $190 containing a 
notation that paper bill« would follow, which bill had been 
returned together with a letter in which defendant complained 
about the workmanship but said nothing to the effect that 

the price of 5190 was to include the paper, The defendant 
denied receiving the bill or writing the letter. Anderson, 
at a subsequent session of the court, produced the bill and 


the letter which was to the effect testified te by hin. 


In such a ease as this much depends on the manner 
in which the witnesses testified, their appearance on the 
stand, and such kindred matters as the trial court is in a 
position to observe but which cannet be shown by the record. 
In this state of the record, it does not seem reasonable for 
us to say that the trial judge was not warranted in finding 
that the evidence showed a preponderance for the plaintiff 


on the issues involved. 


The defendant further alleges that the trial court 
erred in sustaining plaintiff's objection to the introduction 
of several photographs in ¢vidence which were alleged to 
demonstrate and illustrate some of the defects which the dee 
fendant claimed existed in connection with the work done by 
the olaintiff under the sontract in question. The defendant 
offered these photographs in reply to the plaintiff's rebutta. 
testimony. The ruling of the trial court wae correct os they 
were not proper rebuttal testimony. The plaintiff had brough 
mo new matter into the ease in ite rebuttal but had merely 


denied the existence of each and every defect which had been 
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testified to by the defendant and his witnesses. 


Finding no error in the record, the judgment of 


the Municipal Court is affirmed. 


AFFIRMED. 
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VICTOR P. FRANK, Administrator, 
Estate of\ Julius Frank, Deceased, 


APPEAL FROM 


Appellee, 


VSe MUNICIPAL COURT 


| OF CHISAGO. 

GARRETT #. WOODWARD, and FRED 

BH BREWING CO., a corpo 

tion, on appe of FRED MILL! 

BREWING CO., a\corporation, 
\ 


MR. JUSTIC™ THOMSON delivered the opinion of 


the court. 


This is an appeal from a judgment finding the 
right of property in Victer P. Frank, Administrator, the 
appellee, hereinafter referred to as the plaintiff, ina 
replevin suit. The Fred Miller Brewing Company was a cO0- 
defendant with Garrett ¥. Woodward in the trial court, the 
latter having been defaulted before the trial of the case. 
The Brewing Company appesled from the judgment ef the trial 
court. We will hereafter refer to it as the defendant, 


Se far as they are necessary te a decision of 
the merits of the case, the facts involved are as follows: 
Julius Frank, and Louis Frank, his brother, were the proe 
prietors of a saloon and the owners of the premises in which 
they had conducted it for some years. ‘Since the controversy 
on which this ection is basec arose, Louis Frank assigned 
his interest to Julius Prank, and subsequent to that time 
the latter died and the present plaintiff is adsinistrator 
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ef his estate. The Franks entered into two contracts with 
Garrett ¥. Woodward on the same dey. One was a bill of sale 
by which, for a consideration of 29,800, the Franks sold and 
conveyed to Woodward the liquors, tobacco and stock on the 
premises in question, together with the good will of the 
saloon business. This contract expressly excepted therefrom 
the saloon fixtures in the premises. The ether contract 

was an agreement by the Franks to lease the premises to 
Woodward, and such written lease was exeouted by the parties 
three days later, In addition to the premises in which the 
saloon was conducted, this lesse covered the saloon fixe 


tures and as to these fixtures the lease provided as follows; 


"Tenth: It is hereby stipulated by and be- 
tween the parties hereto that if each and all the 
terms and eonditions and covenants mentioned in 
this lease shall be kept and performed by raid 
party of the second part, and all moneys therein 
provided to be paid are premptly paid by said party 
of the second part, as rental, and all taxes and 
charges of any nature whatever made against said 
business, are promptly paid anc the licensee for 
said business during the term of eaid lease is 
promptly paid, then to encourage said party of the 
first part to replace or repair and to keep in 
good condition all the present preperty on said 
premises rented by saic parties of the first part, 
to said party of the second part under and by vire 
tue of the terms of said lease, and thereby afford 
the parties of the first part asaurance that all 
rentals will be promptly paid and the covenants of 
said lease kept, it is hereby agreed that at the 
termination of said lease, said parties of the 
first part will upon the expiration of this lease, 
in consideration of the payment to them of the sum 
ef one hundred dollars convey to said party of the 
second part all their right, title and interest in 
and to all personal property which may at the tere 
mination of the said lease be upon said premises and 
belonging to said parties of the first part should 
said party of the second part elect to purchase said 
property upon said terms during the period between 
the second and fifteenth days of April, A. D. 1923, 
but time, however, iu the eeassence of this option 
te purchase,.”* 
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Six montha after the lease was entered into, 
Woodward, the lessee, assigned all his right, title and 
interest in the lease to one Thie ani all conditions of 
the lease, including the payment of rent, were complied 
with for the first two years of the term covered by the 
lease, At the time Woodward leased these premises and 
purchased the stock and good will of the businese, he 
borrowed $10,000 from the defendant, Fred Miller Brewing 
Company, and, to secure his notes to the brewing company, 
he executed a chattel mortgage cf certain property, ine 
Cluding his interest in the lease in question. When Thie 
defaulted in the payment of the rent, a bankruptcy petition 
was filed against him and atthis time a month's rent was 
paid the plaintiff by the defendant. “Shortly after the 
institution of the bankruptcy preecesdings against Thie, 
hie trustee in bankruptcy disposed of all his interest 
in and to all the personal property on the premises, exe 
clueive of the fixtures in question. On the day of this 
wale, the defendant brewing company posted notice of 
foreclosure sale under their chattel mortgage, and alse 
on the same day Julius Frank purchased all the right, 
title and interest of the trustee in bankruptey of Thie 
in anc to the saloon fixtures. While one of the attorneys 
representing the defendant was crn the premises, a repree 
sentative of the Franks made s demand on him for the saloon 
fixtures, which was refused, and thereupon the plaintiff 
geterted this replevin suit. The defendant made two tenders 
of $100 to the plaintiff, being the balance of the amount 
to be paid under Clause 10 of thse lease, and there is some oon 


flict in the evidence as to whether or not one of these 
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tenders was made before the replevin suit was started. 
When the replevin writ was served, the fixtures were in 
the possession of the custodian who had taken possession 
under the foreclosure proceedings inntituted by the dee 


fendant. 


The defendant contencs that the finding of the 
trial court thet the right of preperty in the saloon fixe 
tures was in the plaintiff should be reversed because, 
under the terms of the tenth clause of the lease, its 
mortgagor, who was the lessee, was entitled to buy the 
fixtures by paying 2100 at the expiration or termination 
of the lease, and that it, as mertgagee of the leasehold, 
possezsed the same right, anc that it exercised this right 
by tendering the plaintiff $100 previous to the terminne 
tion ef the lease betweon the plaintiff anc Weedward, which 
teck place at the tine the plaintiff took possession of the 
gpealoon fixtures uncer the replevin writ. With this cene 
tention we cannot agree. The defendant, as mucrtgagee of the 
lensekold interest, acquired such rights as the lessee had 
in the premises and no more, HoeCauley ye Soe, 156 Ill. Sll. 
Under the provisions of the tenth elaure of the lease, the 
lessee was given the right to exercise the option to pure 
chase the saloon fixtures, previded, first, that he pere 
formed all the covenants and eonditions of the lease, ine 
Cluding the payment of the rent, when due, and all charges 
wade against the business, including the renewals of the 
license during the ten year period covered by the lease, 
and, second, that he elected to purchase said fixtures and 
made a final payment of 5100 during the period between the 
second and the fifteenth days of April, A. D. 1923, and, 


as to this option, the contract adds, "= = but time, however, 
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is the essence of this ception to purchase.” The defendant 
has argued that when it made its tender of $10C to complete 
the sale of these fixturee it was exercising a right which 
the leasee had under the terms of this lease. This is not 
the case, even if the tender oecurred bafore the replevin 
suit was etarted. Under the terms of the lease, the lessee 
was given no right to purchase the fixtures by the payment 
ef $100 until after all conditions preeedent and incumbent 
upon him under the terms of the leare had been complied 

with. Under the language used in the lease he had no right 
to purchase the fixtures even if he continued to pay the 
rent when due and complied with all the other conditions ef 
the lease, until after April 2, 1923, and when he defaulted 
in the payment of rent, or when such default was made by 

his assignee, ull right to exercise the option to purchase 
was lost by him and also by his assignee. Underhill: Lande 
Lord & fenant, Vol. 2, p. 991, 992; 1 Pomeroy: Eyguity Jurise- 
prudenge, Gection 455; Garpenter v. Thornburn, 89 S. ¥. 1047. 
This would be true even if the lease had provided that this 
option to purchase and the payment called for in making the 
purchase was to be made at the expiration of the term created 
by the lease, without mentioning any dates, for it has been 
held that such a elause does not mean the date when the term 
was brought to an end by the foreclosure. Underhill: Lande 
Lord & Tenant, Vol. 2, p. 9387. But the lease in question 
gees further than that and specifies that the right in quete 
tion, if exercised at all, is only to be exercised during 
the period from April 2 to April 15, 1923, and time is made 
the @asence of the contract. This may not have been a pare 
ticularly advantageous centract to enter inte from the atande 
point of the lessee, but he dic enter into it, and its terms 
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are mab specific and the courts cannet alter them. The dee 
fendant took ite mortgage with full knowledge of the rights 
of the lessee in the premises and therefore it alse lost 

all right te purchase the fixtures under the terms of the 
lease when default was made in complying with the terme of 
the lease by the lessee and assignee, Walkau ve Manitowoc 
Seeding [o., 105 lll. App. 130; Jones v. Glathart, 10¢ Ill. 
App. 630; H. We Eimball Co. ve Grookshank, 123 111. App. 580; 
Zacharia ve. H. OC. Cohen Co., 119 N. ¥. 136; Forbes Piano Co, 
Ne Heynolds, 56 Southern 270, Therefore the defendant ace 
quired no rights by ite tender of $100 te plaintiff, whether 
thet tender was made before or after the institution of 


this suit. 


It follows that, at the time the defendant fore 
slosed ite chattel mortgage, it had no right to include the 
Baloen fixtures in that foreclosure and its possession of these 
fixtures was not a legal possession, Therefore there was no 
necessity of any formal demand upon them for the return of 
thefixtures before the institution of the replevin suit. 
Where cone purchases or takes a wortgage on personal property 
in good faith from one who proves not to be the owner of the 
property, a demand must precede the institution of the ree 
plevin suit against him by the owner, but this is not the 
case where one purchases or taken a mortgage on personal 
property from one whose rights to the property are condie 
tional and where the one purchasing or taking the mortgage 
has notice of the conditions. Eulns ye Gates, 92 Ind. 66. 


Finding no error in the record, the judgment of the 


trial court will be affirmed. 
; JUDGMENT APPIRMED. 


HR, PRESIDING JUSTICE TAYLOR took no part in thie decision. 
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Je yu. GRACE, 
Appellee, 


» 
Ve % 


FRANK G. WRIGHT! & COMPANY, 
a corporation and Lb, F. 
Reid, ‘ 


oe 
Appellants. ee 


‘ } 
Ae a 


at 





MR. JUSTICS THOMSON delivered the opinion of the 


court. 


Thien is an action for fraud and deceit brought by 
J. &. Grace ageigst Frank G. Wright & Company, Db. F. Reid, 
and one other as to whom the trial court directed a verdict 
of not guilty. The jury found the isues for the plaintiff 
and assessed hiv damages at$2814.00 and judgment was entered 
on the verdict, against defendants named, from which they 


have appealed. 


Wright & Company were dealers in commercial paper. 
Reic was in their employ. They were engaged in relling an 
issue of preferred stock of the Advance Hadiator Company. 
Reid talked with the plaintiff as a possible investor, give 
ing Him a prespes$us containing a statement of the financial 
affairs of the Radiator Company. While this statement seems 
to have been a correct representation of the items included 
therein, as they appeared on the Radiator Company's books, 
there ie evidence thich would warrant the jury in believing 
that many of them were wholly without foundation and #0 known 
te be by Reid when he made up the progpectus at the time he 
investigated the company's affairs with a view to undertaking 
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the sale of a preferred stock issue. The plaintiff testie 
fied that Reid told him that the Radiator Company was in 
splendid financial condition and earned, during the previcus 
year, over 40% net on the money invested; that Wright & 
Company had sent auditore down to the offices and plant of 
the Radiator Company, who had thoroughly examined its books, 
and that everything was absolutely all right; that Wright 

& Company dealt in nothing but the highest cless of seecurie 
ties and that this was one of the finest investments they 
had ever handled, There was evidence further warranting the 
belief that all these resprezentations, so far as they ree 
ferred to the Hadiator Company, were false and either known 
to be such by Heid at the time he made them, or that, in the 
exercise of a proper dagree of care, he should have known 
they were false, Although the evidence shows that the plaine 
tiff visited the plant of the Radiator Company at Reid's 
Suggestion, and that the Books were available for such exe 
amination as he cared to wake, the plaintiff testified Reid 
assured him it was absolutely useless to investigate the 
books or anything else because they had been gone over so 
thoroughly, and he relied on thie assurance. In view of all 
the chreumetances, as disclosed by the evidence, we believe 
the jury were warranted in considering that he was justified 
in so doing. 


Believing these false representations to be true, 
the plaintiff closed a contract with the Radiator Company 
whereby he purchased preferred stock of the par value of 
$5000, giving therefor $2000 in cash and the balance in notes, 
and entered the employ of the company at ea salary of $150,00 
per month, half of which was to be retained each month and 
applied on the notes. <A few monthe later the company had 
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an annual meeting and the plaintiff then discovered that 

the company was running behind and not doing enough business 
to keep on its fvet. Plaintiff teatified further that, 
after making his investment, he discovered that many of the 
etatements contained in the pronpectus referring to the come 
pany's assets were without foundation end that the percentage 
of its earnings on the money invested, during the previcus 
year, wae not such as the defendants had represented. After 
two or three more months, without any improvement in the 
company's affairs, the plaintiff withdrew, and demanded the 
return of his money and notes. He testified that the netesa 
were returned to him but that he never received any part 

of the cash he had invested and that his efforte to effect 


& settlement with the Radiator Company were fruitless, 


While there is cmflict in the evidence, we 
believe the jury were warranted in finding the issues for the 
Plaintiff, and that the trial court did not err in overe 
ruling defendants’ motion to direct a verdict in their favor 


as to the last two ccunts, as contended by them, 


The plaintiff testified that one of the men with 
whom he tried te effect a settlement at the time of leave 
ing the company was one Des Jardiens, then vice president 
of the company. The latter was a witnees for the defendants 
and, in the course of hin examination, counsel asked him 
several questions about the alleged efforte of the plaintiff 
to secure a settlement of his affairs with the Nadiator Com- 
pany through the witnesses; e ae to shether the witness had 
had any conversations with the plaintiff relating to a ree 
purchase of hie steck by the Hadiator Company, anc, if so, 


what those conversations were. The court sustained objections 
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interposed by the plaintiff to all these questions. While 
this evidence was material, anc admissible, we think the 
error in excluding it was not such as to warrant a reversal 


of the judgment. 


The pesition of the defendants is that if the 
Radiator Sompany ent red into a new contract with the plaine 
tiff whereby it agreed to take bask his stock and return his 
money, but failed to carry out the terms of that contract 
and thus make good such financial loge as the plaintiff may 
have suffered as a result ef his reliance upon the falee 
representations of the defendants, his present position 
should not be attributed to the fact that he invested in 
reliance upen these falee representations but to the fact 
that the Hadiator Company hae failed to carry out its cone 
tract to refund hie money, and that the plaintiff cannot ree 
cover in this action unless he shows that he har made a 
proper effort to enforce scoumpHance to the terms of that cone 
tract with the Hadiator Company anc failed, Such a pesition 
is wholly untenable. Any arrangement made by the plaintiff 
with the Radiator Jompany loeoking toward a return of his money 
scould have no effect whatever upon his right to recover from 
these defendants in this action exeept in so far are it might 
effect his measure of damages. The defendants did not show 
nor offer to prove, nor is it contended by them that any 
part of the money paid out by the plaintiff has been returned 
to hin, 


The defendants complain of two instructions given 
to the jury which were te the effect that they were to find 
the issues for the plaintiff if they believec frem the evidence 


that the defendanta made the representations and statenuents con 


















aa i ,amoiiaoup ees fa of Thitnial<¢ mutt w vecoqsaanh 
eit vedds ow ,eidiveiaba ous ,tabsced am aust sone bive ang 
foaover s dnevisw of «6 dove torn aww th gi bu Lox ak torte 
_ stoma ont 0 


"oe 


ea, one Th Fad? al eirehast ob. eiig to fois inog ent ; 
- watale ei? Agiw toaitgon wom e Gink Getitas nna nodasban 
abil mawe Oo" ans daote eld dead otad oF howtge te ‘tog rte take 
. tewitaeo dent te wnerses ad? go yruse ot bef tat jad , onan 
You Witelate asks go s20k Ietenanitdove boeg anise aus uta 
eafet ald ana consifon aki to diveet es ae berte tive over 
molgsaog faceerg sid , si nabaotes ants to awoke ninoworges 
(at besaovai of tose Sent ord of beruditee od ton o Suerte 
Feat eas Of tud amvisatasagtyget eealet evgit mogar weetnd Loe 
ego vf4 svO Yttao oF betia?t sad yregute) 1osekbstl wit tat 
1 Fonte Wisgoiely; odd sed? bea , yorum ald bray tex ag sont 
a Sbast san ‘en tad? swords esx sao tra: aokzos abia ad Baht) 
808 sacid to warred end os esmaiignoo nocotas ot fr0t%o maqam, 
4 a txcnes s Howe eheliat Ans Waqued zetalball one aie some 
“Midatale ads yd obhave Suomegnsr ts Lore veidonegau at 


x Nae y £u 
qenan sii to ater s buawor guidocl reyaod of aibail ats agiw 





_ 





vols 6G bib afraid ef .eoyaneb Yo stvawse ot deorto! 
phe ne teadd mode yd beowedmen th wh von every OF ete som 
usox mag aad Wideiese add yt 20. &keg haste sad te" seu 


- 


" noe SOVOGRt OF Sagat sid nogy. Tevedasie jookie: on vast biuoe . 
142 e@ sek oa mi Sqeoxe molten adrit mt at tabms ten event’ 











== 


tained in the declaration and that the same were false or 
fraudulent and were made with the intent, ase therein alleged, 
and that the olaintiff, relying upon the said representations 
and statements war thereby induced to buy stock or part with 
his money. The defendants contend that the giving of these 
instructions wae error in that they did not require the jury 
to find from the evidence that the alleged false representae 
tions were of such character or made under such circumstances 
as to justify a reasonably prudent person in believing them 
te be true and directing hin conduct aceordingly, citing 
Schwabacker, Ve Riddle, 99 111. 345, where the court held 
the giving of a similar instruction was error in that it 
omitted the element here contended for, saying that its pree 
sence was essential to recovery, “unless he (the plaintiff) 
has been thrown off hic guard by the other party." Without 
going into detail, we believe it is clearly shown by the 
evidence in the case at bar that much was said and done by the 
defendant Reid te throw the plaintiff off his guard and that 
it did have that effect. Although the defendants were the 
agents of the vendor of this stock, we do not consider that 
the relation between the parties hereto was strictly that 

of vendor and vendee, There is much in the correspondence 
between Heid and the plaintiff, and in their conversations, 
which gives the impression and would warrant the plaintiff 

in believing that Reid was endeavoring te drive a good bare 
gain for the plaintiff and was protecting his interests 
rather than those of the Radiator Sompany. Neid's position 
was not solely that of agent for the seller of the stock 

but he held out to the olaintiff that he himself was a prose 
pective buyer. Under all the facts, as disclosed by the evie 
dence, we believe Mndsley vy. Johog, 17 Ill. App. 466, affirmec 
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120 I11. 469, approving such an instruction as is ocomplained 
of here, to be an autherity in point. Unlesr the facts juste 
afied it, an inetruction that the plaintiff cannot recover 
unlees the stateuwent relied upon wae such as was calculated 
to deceive a person of reascnable prudence may be misleading. 
20 Gyo. 129. The giving of such en instruction was held 


te be erxor in John V. Yarwell “o. ve. Nathanson, 99 Ili. 
App. 185, under the facts there involved, 


The defendants further contend that the trial court 
erred in giving to the jury an instruction reading as follows: 
"If the jury find fer the plaintiff, and 

that the defendants are guilty of the fraud and 

geceit charged in the declaration, then, in ese 

timating the damages, they may give the amount 

of the money paid by the plaintiff, according 

to the terms of the contract, together with ine 

terest to thin date, together with such sum as 

will indemnify the plaintiff for all damages 

direstly sustained by him by reason of the mise 

conduct of the defendants, including such exeme 

plary dasages as the jury may think the circume 

stances may warrant by way of punishaent of the 

defomiants for the fraud and deceit and of exe 

ample to the ccoumunity.* 
Complaint is made of thie instruction for several reasons. 
It is oontended that the evidence did not warrant the giving 
of an instruction on exemplary damages. We think it was not 
error te include this subject in the instructions. It was 
within the provinee of the jury to award punitive damages 
if they found the issues for the plaintiff. it is apparent 
they did not include euch damages in their verdict, The 
defendants contend that, notwithstanding thie fact, the mere 
giving of an instruction on that subject prejudiced thea in 
the eyes of the jury. In view ef #11 the evidence, we bee 
lieve it had no such effect. The defendantz complain, fure 


ther, of this instruction that, although it may set forth 
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& proper measure of duaages under the facts in Hames y. 
Morgan, 257 I11. 360, from which the instruction wae taken, 
it does not conform to the proper rule as to the measure 

of damages in such a case as the cne at bar, citing Schwitters 
Ne Svringer, 256 111. 271, which holde that, in an action 
for fraudulent representation in the sale of property, the 
measure ef damages is the difference between the value of 

the property as it is and what it would be if the representae 
tions had been true. That is the correct rule for measuring 
the danages where the plaintiff affirme the contract into 
which he has been in@uced to enter and retains the property 
he has purchased under it, but the law alse givee him the 
right, under such circumstances, te rescind the contract, 
and, in that event, in such an action age this, his measure 
of damages is the considcration paid together with such 

gum as will indeunify him for such damages as he may have 
direatly sustained as a result of the alleged deceit. In 
view of all the facts in this case, we think the giving ef 
this inatruction was proper. The same instruction was ape 
proved as applied to the fasts involvec in the case of Grane 


Yo Schaefer, 140 111. App. 647, which cites Hames ys organ. 
supra, as authority for the ruling. 


The defendants are correct in their contention 
that the inetruction last referred to should have limited 
the damages to he awarded, if any, to such as were proven 
er shown by the avidence, Hewever, the error in omitting 
thie element from the instruction would not warrant a ree 
vereal of the judgment as the amount of damages the jury 
did award was fully warranted by the evidence, 
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The sase ie true of that part of the instruction 
referring te interest. Although the instruction might 
better heve specified the rate of interest that the jury 
were to take into consideration, if they awarded interest, 
the instruction, as given, contained nothing that would 
warrant the jury in inferming inat interest was to be some 
puted at anything beyond the Legel rata. The defendants 
further somplain of a modifiaation of one of their instruste 
74083 by the sourt and the refusal of other inetrusctions 
tendered by thea. As to the instruation modified, an exate 
a4nation of tna instrustione gives ky the afurt discloses 
the fact that the subjseteasttar of tha slause stricken 
Out wae inciudec in the given inectructionz; sad, as te the 
imetructions refusec, ne errer wer invclwed inasmuch as 
their auijectematter, in the cnee of some sf them, was 
nob applicable to the facts cr isfuen anvelved, end, in 
the cuase cf otherz, wae insciuced and fuliy covered by the 


Given Anetructisne. 


Finding no error in the reeord, the judgment of 
the Superior Court is affirmed. 


APYTIRMED. 
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¥ Appellee, 
4 APPRAL PROM 
\. MUNICIPAL CURT 
| OF sHICAGO. 
MRS. HENRY e 
Appellan}. 
\ 2101.4.106 
8 
% 


te i 
wR. JusTi¢C® THOMSON delivered the cpinion of 


the court. 


The defendant wes arrested and charged with making, 
aiding, countenancing and assisting in making an improper 
noise, disturbance, breach of the peace and diversion tende 
ing to a breach of the peace in violation of Section 2012 
of the Revised Municipal Code of Chicago. She waived a jury, 
and, upon the trial before the court, was found guilty and 
fined $1,006, By this appesl it is sought to have this judge 


ment reversed. 
Ss 


We must assume the sufficiency of the evidence to 
support the charge made for the reason that there has not 
been preserved for our review the ordinance which the defende 
ant is charged with having violated. We have repeatedly held 
that, in the absence of the ordinance, we must presume the 
correctness of the finding ef the trial court. City of Chi- 
Sago Ye Tearney, 197 111. App. 441; ity of Chicago ye Moran, 
192 Ill. App. 57; ity of Chicago vy. Kohn, 195 11). App.399; 
Sity of Chicago y. Lesuer, 196 Ill. App. 57; Sity of Chicago 
Ye Richardson, 197 111, App. 584; Gity of Chisago Ye Simone 
Sette, 204 Ill. App. 164. 
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. Por the reasons given, the judgement must be 
a atTfivmea. 


APFIPMED, 





of Java Tommgbat odd .aovdy anosaee & 


‘ ‘ 


a ah 





313 - 23279 









RUTH WHI by Arthur Whitney, 
her nex, friend, 


0 I.A. 10% 


PPRAL WROM 


Appellee, 


SUPERIOR COURT, 
coon counTy. 
FRANK MW. DERBY ang WiLL, 
DERBY, JR., 


UR. JUSTIC™ THOMSON delivered the epinion of 


the court. 


Thies was a suit brouxzht by Ruth Whitney, appellee, 
hereinafter referred to as the plaintiff, aguinst Frank f, 
Derby and Villian M. Derby, Jr., appellants, hereinafter 
referred to as the defendants, for dasages aleged to have 
been sustained by the plaintiff when a stone balustrade on 
the front eteps of a building, in which her father was a 
tenant and which was owned by the defendants, fell on her, 


injuring her left leg and knee. 


This case was first tried in the year 1914, resulte 
ing in a verdict for the plaintiff for $1250.00, $600.00 of 
whieh was remitted by the plaintiff on the motion for a 
new trial, whereupon the motion wae everruled and judgment 
entered against the defendants for $650.00, The defendant 
prayed an appeal to this court and the judgment wes reversed 
and the csuse remanded. Whitney vy. Derby, 197 Ill. App. 308. 
Upon the decond trial ef the case, the jury returned a vere 
dict against the defendants for the sum of $1,000.00 and the 
ease is again before this court on an appeal from that judge 
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ment. 


The plaintiff was a child a few weeke less than 
eleven years of age. The defendants were the owners of 
a twoeflat building in whic the plaintiff's father was a 
tenant. On @ach side of the front steps leading up te 
the front entrance of the building there was a large stone 
balustrade,six inches in width, the top of which was horie 
zontal and level with the floor of the front porch, snd 
the front edge of which was vertical, extending dewn to the 
bottom. step. “Mach balustrade we in the general form of a 
righteangle triangle, the top and front edges being the 
right angle sides of the triangle, and the hypotenuse being 
made up cf that part cf the balustrade which rested upon the 
successive steps, the points of contact on euch step extende 
ing for the width of the balustrade, and a distance of 
about nine inches in the direction cf the balustrade. 
There large stones were held in position by means of cement. 
The declaration alleges that one of these stone balustrades 
became loose and that the defendants were aware of its dangere 
ous condition, notwithstanding which they permitted it to ree 
main as it was; and that, while the plaintiff was in the exe 
ercise of proper care for her own safety, and was upon the 
steps, the balustrade fell or toppled upon her and injured her 
leg. There is evidenee in the record tending to show that 
one of the baluebrades at the entrance in question had become 
loosened, as alleged, andwas in some danger of felling over 
and thus injuring one who might happen to be near it at the 
time, and that, on the day in question, the »laintiff, have 
ing returned from sohool, was cut on the front steps with 
a girl companion and teck hold of this balustrade and began 
to move it tack and forth, swaying it a little further each 
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time, and after she had moved it back and forth five or 
six timen, thet it fell cover egaeinet hee end injured her 
lag. The defenderts urge thet there da os fetel variance 
between the declareticon and the pree?, but, in our opinion, 


thie ie not the csaee. 


Yurther, we haweno doubt, from the testinony, 
that this balustrade was in a dangerous condition, and, 
although there is a direct conflict on this point, we think 
the evidence clearly shows that the defendants had been 
specifically advised of itn condition and that they thus 
knew of it and had assured the plaintiff's father that they 
would have it taken oare of, Although it appears that 
plaintiff's father had warned her to keep away fran this 

ustrade, because of its dangerous condition, it is the 
opinion of a majority of this court, although not that of 
the writer, that, under all the sircwastances of the case, 
her conduct did not amount to emtributory negligenoe, 
This dangerous condition had to de with the entrance to 
the house where she lived and she doubtless had occasion to 
be upon these front steps several times a day where this 
balustrade wae within arm's reach. Childelike, the very 
knowledge she had that the stone would move tempted her 
to move it, and the fact that she had, as she states, on a 
number of previous occasions moved it back and forth, 
without harm to herself, confirmed her in the belief that 
#he could continue to de so, The knowledge which the 
defendants must have had that this young girl had daily occae 
gion to pass andbe about this stone in its dangerous cone 
dition added tothe duty which they owed her upon being ade 
vised of theooundition the stone was in. 
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It is further urged that the verdict was excessive. 
Although the physician who treated her testified that he 
6xaninea ner injured knee just previous to the second trial 
of tne case and feuna it the sasie siae as the Gther knee, 
and normal in appearance, wé are not inclined to believe 
that the veracict was excessive in view Gf all the circume 
stanoss., The dwtor was asked whetner or not the limb 
was permanently injured, and, in reply to that question, 
he etated thathe did not believe that “any joint that 
ie injured as severely ae that joint was will ever fully 
recover, that is, to the extent that it will be just ae 


etrong and resistent to disease as if never injured." 


For the reascns stated, the judgment of the trial 


court will be effirmea. 


APYIRE=D. 


Me PHAGLIDING JUSTIC.: TAYLOs 

in wuch a case as this the chief difficulty 
ariecs in untertaking to geternine what amount of care should 
be required of a child under such ciroumstances. Of corse, 
we are not in as satifia tery a position as the jury wae in 
determining that question. The physical situation, as it 
appeared to the child, probably wae especially inviting. 
The osciliaticen of a large stone further excitement and 
pleasure; and, as she had done it on numerous former occasions 
without injury, her experience may have seemed to justify her, 
in her own opinion, that her father and others who Warned 
her were in error, and, as the jury heard the evidence, and 
saw her, end heard her testimony, it evidently concluded 
that she was not chargeable with contribvutory negligence, 
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KA. JUSTICY TBEMLON delivered the cpinion of the 


gourte 


This is « fourth clase action which was begun in 
the Municipal Court of Chicago. In the amended affidavit 
of merits, it is alleged that the plaintiff's elaim is for 
rent of desk space and telephone expense "due the plaintiff 
as per itemized statement attached, which was furnished te 
the defendant by certain named individuale who were deseribed 
as cOepartners, trading cs the Ililincis Flower Box Ce., and 
the plaintiff further ellieges thst Wie asia esepartnership 
assigned, tramsfesred and #e4 over te tre plaintiff corporae 
tion ali tagir rigkt, title and irterest to the account in 
question on or about Kerah 30, 1916, at whick time the Illie 
HGis Plower Box Go, was incorporated uncer the laws of the 
State of Lilincis. Attached to thia utateammt of claim is 
the affidavit of ene Armand Prete to the affast that he is 
the agent [fa the plaintiff in this cauet anc that the nature 
of the plaintifY's desind de as stated in ths foregoing states 
ment of claim and tnat “there is due te pleintiff from the 


Gefendant® the sum cf $184.78, The trial wae had before the 
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court without a jury and the court found the issues for the 
Plaintiff and assessed its danages at the sum of $140,060 
Judgment was entered for that amcunt, from which judgment 


the defendant has appealed, 


He bill of exceptions was ever filed in this 
case and there is none in the record, The only point urged 
by the defendant in this appealis that the statement of claim 
does not set forth a cause of action inasmuch as it fails to 
allege that the plaintiff is the actual bona fide holder of 
the chose in action which was assigned to it by the former 
partnership. 


Section 18 of Chapter 110 of lilinois Statutes 
provides that "The assignee, anc equitable and bona fide 
owner of any chose in action not negotiable, heretofore or 
hereafter assigned, may sue thereen in his own name, and 
he shall in his pleading on oath, or by his affidavit, where 
pleacing is not required, allege that he is the actual bona 
fige owner thereof, and set forth how and when he acquired 
titie." The amended statement cf claim in this case sets 
ferth when and how the corporation acquired its title to the 
chose in action in question. This is a fourth class action 
in the Municipal Court where no formal written pleadings are 
 vequired, The affidavit filed in cennection with the statee 
sent of claim states, as does the statement of claim itself, 
that the debt upon which the chose in action is based “ie 
due to plaintiff", which, in such an action as this, we 
hold to be a sufficient compliance with the statute. If the 
debt in question is owing to the plaintiff at the time the 
- affidavit to that effect iv made, necessarily the plaintiff 
must at that time have been the bona Zide holder thereof. 
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HELEN WARREN, a winor, by 
John Warren, her next friend, 
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APPTAL PROM 


Appellee, 


Vie \ 
\ 
CHICAGO CITY RAILWAYS CCUPANY, 
4 


\. appelight. 
% > 


COOK COUNTY. 


BR, JUSTIC™ THOMSOW delivered the opinion of 


the oourt. 


This is an appealfron a judgment of 9500 in 
an action on the case, for personal injuries. In urging 
this court to reverse the judgment, the defendant alleges 
that the trial ovurt erred in not directing a verdict, 
because the evidence fuils to establish negligence on 
the part of the defendant and also because it did @stabe 
lish negligence on the part of the plaintiff, *proximate- 


ly contributing to her injury. 


The declaration charges negligence on the part 
of the defendant in operating its car at a high, dangerous 
and excessive rate of speed and without ringing any bell. 
At the time of the aceident, the plaintiff was between 
9 1/2 and 10 years of age. The accident happened about 
four o'elock on the sfternoon ef Sunday, September 14, 
1913, within o few feet east of the east crose walk at the 
intersection of Roct street and Fifth avenue in the City 
of Chicago. ‘The car in qhestion was an old style open 
@ar about thirty feet in length. it was running east along 
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the south track in Hoot atreet and had approached, passed 
and was just leaving the Fifth avenue intersection. The 
Plaintiff, with her sister and ancther girl coxipanion, 
thirteen and fourteen years of age respectively, was on 
the sidewalk on the south side of Roct street, two doors 
east of Fifth avenue. The plaintiff left her companions 
to go to a store cn the north side of Root street and a 
door or two east of the point at which she left the curbe 
etone on the south side of Root street. As the plaintiff 
Walked out onto the street, she did not look either to the 
@ast or west but was apparently intent upon the store to 
which she was going and kept looking in that direction. 
The car wae running at a speed of about ten miles per 
hour, and, ae the amr passed the street crossing, there 
were no pecple om the street and no vehicles obstructing 
the car's progress. In such a situation a motorman cane 
not be said to be lacking in a proper degree of care in 
running his car at a speed of ten miles an hour, keeping 
in mind the rule that the law calls for a greater degree 
of cere on his part at and near street intersections than 
it does in the middle of the block. With nothing to obe 
struct the plaintiff's view of the car, the motorman had 
no reagon to believe that she would suddenly proceed across 
the etreet in front of him, and it was not in any way ine 
eumbent upon him te slow up in anticipation ef such an 
unlikely possibility. If there had been vehicles or other 
obstructions in the south roadway, obstructing the view 
of persons on the fouth Side of Root street at or near the 
east cross walk, as a car was coming from the west, the 
situation would have been different. If the plaintiff 
was not running across the street, as defendant's witnesses 
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testify, it is clear from the evidence that she wae hurrye 
ing to accomplish her errand at the store across the street 
eo as te "catch up"® with her companions who had walked on 
in a westerly direction on the seuth side of the street. 
The question of just how many feet the esr was from the 
plaintiff when she started to cross the street in not 
material. It is not disputed that from the moment ehe 

did start to cross the street, the sotorman made every 
effort poseible to stop the car and te avoid the accident, 
but, notwithstanding his efforts, the plaintiff walked into 
the car without seeing it, coming in contact with it either 
at the front corner of the car or within a few feet of the 


front of the car and falling back towards the curbestone. 


Although there is seme conflict in the testimony 
about the ringing of the bell, it seems te preponderate in 
favor of the defendant, but we do not deem this question 
important, The ringing of the bell in the situation pree 
sented in this case is of minor importance. “ven if the 
bell was not rung, it cannot be seid that the failure to 
ring it was the proximate cause of the accident. As to the 
plaintiff, the mctorman was Gnder no duty to ring his bell, 
keeping in mind the situation as disclosed by this evidence, 
As he approached the point where the plaintiff and her com 
panions were standing on the sidewalk, he was not nearing 
a street intersection; he was leaving one. There is a jog 
in Fifth avenue at this point and that part of Wifth avenue 
extending south from Root strect is some 60 feet west of the 
part extending north from Root street, and the point at which 
the plaintiff stepped off the south curbestone on Root street 
Was approximately 40 feet east of the east line of Yifth ave- 
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nue on that side cf the street. Nven if the motorman saw 
the plaintiff start across the street in auple time to 

have stopped his car, there being nothing to obstruct her 
view, he had the right to assume that she would stop before 
crossing the track, and, up to the moment she left the gurbe 
stone and ne saw that she was intending to cross the street, 
ne owed her no duty to ring his bell. Ne testified that 

he had rung the bell down in the middle of the block to the 
west af he approached Pifth avenue and thet he again rang 
it the moment he saw her start to sove acrose the street. 
Under thie state cf facts, it cennot be waid that he was 
guilty of negligence. West Chicnve Street Re Ry CO. Ve 
Schwartz, 93 111. App. 387, in which case a boy about 7 
years of age was injured while passing diagonally across 
Twelfth street at or near the cressing of “olden street; 
Rack ye Chicago City Railway Company, 69 Ill. App. 656, 
affirmed 173 111, 239, in which case a boy about 4 1/2 
years old was injured in running acress SSth etreet near 
the intervgection of Mimbark avenue; Piso y. Chicago Haile 
Waye Company, #23 011. App. 293, in which cere a girl about 
6 years of agt ran cut inte the etrest from the curb in 
North Clerk street st the intersection ef Leeust street. 

In all these caves the epeed of the ovre eauzing the ine 


furies vas just ebcut the speed of the car in this case. 


As was stated by Mr. Justice Seare in West Chicago 
Re BR. 20. ve Schwartz, supra, “This case doen not fall 
within the clase of mses where a child ¢omes upon a rallway 
track and remaina there leng enough to enable the driver 
of an approaching car, in the exereise of ordinary care, 


to see and avoid the peril. * * * There is no evidence of 
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~5e 
negligent epeed or that the motorman was looking elsee 
where than at the street ahead and the track, * * * 
There wage no occasion to ring a bell at that place unless 
the peril of someone on the street wag to be anticipated." 
The court bases the latter statement on the fact that the 
Place of injury was between orossinga. It seems clear 
that there was lesa cbligation upon the motorman in the 
case at bar to ring his bell than there was in the Schwartz 


ease in view of all the evidence disclosed in that case. 


Vor the reasons given, it is cur opinion that the 
defendant is not proven by the evidence to be guilty of any 
of the acts of negligenee charged against it and also that 
the plaintiff is proven to have been guilty of negligence 
which proximately contributed to her injury. Therefore 
the judgment of the Circuit Court is reversed with a finding 


of facta. 
REVERSED WITH A PINDING CP FACTS. 


FINDING OF FACTS: 

The court finds that the defendant was 
not guilty of any of the acts of negligence charged against 
it in plaintiff's declaration and that the plaintiff was 
guilty of negligence which proximately contributed to her 
injury. 
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PP“AL BRCM 


BAUD WENTWORTH, 


Appellee, 


VBe SUPERIOR CCART, 


SOCK COUNTY, 


CHICAGO CITY ILWAY COMPANY 


pellant. 


BR, JUSTION THONSOW delivered the cpinion of the 


court. 


This was an action brought by Naud VYentworth, 
appellee, hereinafter referred to ae the plaintiff, against 
the Chiernge City Railway Sompany, appellant, hereinafter 
referred to as the defendant, for personal injuries alleged 
to have been received in attempting to board ome of the dee 
fendant's cars. The case has been tried twice, the first 
trial resulting in a verdict for the plaintiff for the sum 
ef $700.06 which verdict was set aside on the hearing of 
defendant's motion for new trial, The second trial resulted 
in a verdict for the plaintiff for the sum of $500,.CO on which 
the trial court entered a judgment from which the defendant 


has appealed. 


The only point urged by the defendant in this 
court is that the verdict is against the manifest weight 
of the evidence. Where the evidence is conflicting and that 
of the plaintiff when taken alone is sufficient to suppert 
the verdict; this court will not usually set aeide the vere 


dict and reverse the judgment although the testimony of the 
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plaintiff may be the only evidence eupvoorting the Verdict 

and there may be the testimony of several witnesses contrae 
dicting that of the plaintiff. This is especinlly true where 
the facts have been considered by two juries and both have 
found the issues for the plaintiff, as is the eace here. owe 
ever, even in such ew caece, this court will not hesitate to set 
aside the verdict and reverse the judgment where a careful 
examination of the record leads to the conclusion that the 


verdict and judgment are clearly against the manifest weight 


of the evidence. Brown Hoisting & ZJonveying Hachine Co. ve. 
Bennett, 96 (11. App. 514; North Shicaso Street Hailway Company 
Ve Canfield, 118 Ill. App. 353; Wolf v, Soully, 151 Ill. App. 
263; Sertaut vy, Crane fo., 172 lil. App. 477; Helson vy. Chicago 
Gity Railway Company, 194 ili. App. 615. 


It is of course true that the plaintiff may be 
said to have established hie case by a preponderance of the 
evidence although the plaintiff's evidence is the only testie 
mony introduced by him, while there are a number of witnesses 
testifying for the defendant; end there are many cases to be 
fqund where the court has refused te disturb the verdict for 
the plaintiff in such cases, but, an examination will disclose 
the fact that in those cases the Plaintiff was in some measure 
corroborated by one or more of the witnesses for the defendant 
or there were such contradictions in the tentimony of the 
defendant's witnesses as to make their tertinony more or less 


unreliable, 


We have closely examined the evidence shown by the 
record in this case and we believe that the very clear pree 


ponderance of the testimony was against the plaintiff and in 
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favor of the defendant. The plaintiff was the only witness 
in her behalf. Her testimony is far from convincing and is 
not sorroborated in any way by any of the cther witnesees,. 
The injuries which she alleges she received could have very 
well been suffered by her if she fell as the defendant's 
witnesses gay she did. The testimony of the witnesses for 
the defendant, on the other hand, is clear and convincing 
and in no way do the defendant's witnesses contradict one 


another. 


The plaintiff teatified that she signalled a car 
of the defendant company to stop; that it did stop and that 
she stepped out from the sidewelk to board the car; that she 
handed a small grip she was carrying to a man who was stande 
ing on the back platform and that he reached down and took 
it; that she took hold of the brass rods fastened on the 
back end of the car at the front side of the rear platform 
and put her foot on the step; and that while she war in that 
position, in the act of boarding the car, the car euddenly 
jerked forward and threw her inte the street. he says that 
as the car jerked forward her hand heeame wedged in between 
the brass rods and the car, greatly wrenching and injuring 
it. Her story about her hand being caught and held in this 
way is hard to comprehend, for, if she took hold of those brass 
reds while still standing in the street and the car had jerked 
forward as she raised her foot up to the etep, it would be exe 
pected either thak she would lose her hold on the reds and thus 
fall or she would hang on to the rods and be dragged more or 
less. low her hand could ‘be drawn down between the rods and th: 
car is hard to understand, and, if it were so wedged in between 


the rods and the car as to produce the bruises that were dese 


wil, ow 























 weondiy vino edt saw Divalaly se? +traban ten ond te xovat | 
af bas gutonkenoo mort 1st al woul soos 19H xtased xest, a . ; 
 pabsaentiw tnitto ete to sgneas fed yaw “yas ok heditodeexce # a 
wr svac Sfuen Sevisnot ore eagetto oata ‘the Later nokmubist ot 
at¢nebastes off ae ffet ode tL wed yd dete ttwn aod Liew 


_ 


: eae tt 
ae 


 -‘ge% weedindlw otf to ytombtest oT .bRb ose yan “paaaondie 
 prterivace See taele a2 , dead tonto afd oo staabastss ests 
ano totbatincs aeaaeatin otinabawte’ and ob ve on rk bee 
: vrosly sa 


hi “120 & bet tangix ana taud beititoes Tasalal a 

; toss baw gota bib ah jaclt oda od WAGE ND sree eT De wad, me 
or asl yis9 odd bread an iLowebls ed? mowt, dy beqand a ocia 
apoaee ad oxi mais os Roiniiae usw eosin qiay ikems « bobeart 
a - slows bane awnb bedoasa et cali baw eco take, HO ss nid. no ek 

i fag ers ne beaesest abort seaid andy Ya B heel seat eda dust stk 
1: stort ats ‘gant aay to ble taove ond ta x40 ‘ost to bane soa 
“gacts st anw ofe oaline tate bie jqata eid me foot rank Sue ban 
fi ~ etnebbs fad BHF rH ong gnibraod to tes ‘ote ni 10s knog 
- tartt eyes ait  trotts off ofsd vet weal? Bows fran<o% bose ’ 
popwe od we baghes urease eel brad cet brewte't beaten tro ott as 
7  gectrurtect betas aninorete eit eau etan on? bern abor eunrd ‘ab 
eid mh bio bow diguad grted snail tod duade erode ‘xo ak 
wah ef eon to bfot doog eda tk tot . beadorqman of baie Fa van 
bosteot bast tan wis bah Sostse ost ad neh inode tehee atten abhor 
_ ad bisow $f ,qote add oF qu soot od beatex oa ae ‘brawtet 

euut ona ebox of? mo bled 10M wal bivow oda dadd xoritio vesoog 


ca 


Za atom hegpeth ed baa abox ey oF mo aaa ate or that 





whe 


eribed, it would seem inevitable that it would result in 
her being dragged along the street till the car stopped. 
There are a number of other features of her testimony that 


geem to us very unsatisfactory. 


The witnesses for the defendant were the motorman 
ef the car in question, the sonductor, whe was not in the 
employ of the defendant at the time of the trial, and two 
men who were passengers, one standing on the back platform 
and one sitting down at the rear end of the car. The motore 
man testified that he saw the woman wave her hend as he 
approached the crossing and came to a stop at the usual 
stopping place that she might board the aar. He came to a 
full stop, he says, and stood in his usual position waiting 
for the signal of the conductor to proceed. After etanding 
there, ap he says, for two or three minutes, without getting 
the signal that he was expecting, he stepped to the side of 
the platform and looked out to the rear to see what was dee \ 
laying their progress. Upon locking out he saw the cenductor 
and one of the men passengers helping tne plaintiff up off the > 
ground. After they had helped her into the car and she was 
seated the aonductor gave him the bell to go ahead, and he 
states that the car did net move from the time he brought it 
to a stop until after the esnducter had rung his pell which 


was after the latter had assisted the plaintiff inte the car. 


The conductor testified that as the car came to a } 
stop he looked out just as the plaintiff atepped off the curb 
stone; that she took one or two steps toward the rear of the ‘ 
ear and then fell on the ground without touching the car or ] 

7 
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coming into contact with it in any way; that when she had 
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fallen her head was about three feet from the car and her 
feet three or four feet from the curb. The passenger who 
was on the rear platform testified that he was standing 
with his bask to the rear, faving in the direction in which 
the car was going and over on the right side of the plate 
form near the step; that he firstsaw the plaintiff as she 
Was coming across the crose street at the intersection where 
the car stepped, which was Armour avenue; that she stepped 
up onto the sidewalk, came across the corner diagonally, and 
then stepped off the sidewalk onto 3lst street, which was the 
street on which the car was running; snd that, after stepping 
off the sidewalk ento the street ani walking two or three 
steps toward the rear end of the ear, she fell in such a 
manner that he thought she had stepped on her dress; that 
she had net come into contact with the car in any way and 
head not touched the car at the tine she fell; that the car 
had been stending still from the time he first saw her step 
from the street up onte the curb stone or sidewalk on the 
east side of Armour avenu@; and that, ae she lay in the 
street, after she had fallen, she was about four feet from 
the car and a step er two from the curb and that she was 
several feet west (ahead) of the platform where she would 
have boarded the onr had she not fallen. 


The other pusrenger testified that there were 
no cross seate in the car but two long seate facing in 
towards a center aisle and that he sat on the sé@at at the 
south side of the car at the rear end, right by the door 
leading out to the platform where the conductor and the 


other passenger were standing; that he saw the plaintiff 
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on the sidewalk and that when she . stepped off the sidee 
walk she fell down about three feet from the car and three 
or four feet from the sidewalk. As soon ae she had fallen 
this witness got up anc stepped cut and assisted the cone 
ductor in helping the plaintiff up inte the car. He dese 
eribed her position as she was lying in the street as being 
mbout in the middle eof the car, half way between the back 
steps ani the front steps and about three feet north of 
the ear. The position of the body of the plaintiff as 

she lay in the street after falling, as described by the 
two passengers, is in no way eontradicted and it is ime 
pessible to reconcile this teatinsony with the description 
of the accident as given by the plaintiff in her testimony. 
If she hac been in the act of boarding the esr at the rear 
platform and h@i been thrown from her feet to the ground 

by the sudden forward movement of the car, her body, as 

she lay upon the ground, would either have been opposite 
the back platform or somewhere to the rear of that point, 
but, instead of that, the only evidence in the record, as 
to the position ef her body, is to the effect that it was 


some distance ahead of the platforn. 


There are other matters in connection with the 
testimony which seem to us to point in the anme direction, 


but we will not enter into a discussion of them, 


The damages alleged to have been suffered by 
the plaintiff, in her declaration, amounted to $5,000.00, 


The testimony wae to the effect that such injuries as she 
had received necessitated her spending some four or five 
weeks in a hospital, much of the time in a plaster cast 


and that she suffered intense pain. If the plaintiff's 
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contentions were correct and she had suffered injuries 
to that extent as a result of such negligence of the 
defendant as would have been present if the occurrence 
happened as she has described it, she was entitled to 
substantial damages. It eeems to us to be significant 
that both juries passing ugon these facts have fixed 
her damages at a comparatively low figure, and, in view 
of all the testimony, we are unable to escape the convice 
tion that the jury were moved to find the issues in her 
favor and give her a few hundred dollars because of 
their eympathy for her. She was a woman close to fifty 
years of age, was apyvarently practically alone in the 
world, and seems to have made her living in writing 
stories, it is clear that if the jury really had bee 
lieved that she had suffered such injuries as were dese 
eribed and that the testimony of the defense was manue 


factured, a verdict for $500.00 is hard to explain. 


We are obliged to hold that the verdict ig 
. against the manifest weight of the evidence in this case, 
and we are therefore obliged to reverse the judgment for 


the plaintiff with a finding of facts. 


REVERSED WITH A FINDING OF FACTS. 


PINDING OF FACTS: 
The court finds that the defendant was not 
guilty of negligence as alleged by the plaintiff in her 


declaration or in any count thereof, 
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KDWARD F.\ KEEBLER, doing busi-e 
ness as Hi F. KEKBLYER & CC., 


pelis 4+ — 
AppelJant,) APPRAL FRCM 
MUNICIPAL COURT 
OF CHICAGG. 
A. J. FRANKS, 


MR. JUSTICE THOMSON delivered the opinion of the 
court. 


This was a suit brought in the Municipal Court 
of Chicago by Mdward K. Keebler, appellant, hereinafter 
referred to as the plaintiff, againet A. J. Franks, appellee, 
hereinafter referred te as the defendant, to recover come 
missions alleged to be due the slaintiff from the defendant 
for services rendered in negotiating a lease of certain 
premises, the property of the defendant. A jury was waived 
and there was a trial of the issues before the court ree 
sulting in a finding against the plaintiff and judgment 
Was entered in favor of the defendant for costs, from which 


the plaintiff has appealed. 


The defendant was the owner of certain premises 
in the City of Chicago occupied by cne Henry Waterson, his 
tenant, The plaintiff had originally procured this tenant 
fer the defendant. His lease had about a year to run when 
the defendant and the plaintiff had a conversation in which 
the plaintiff suggested it might take some time to precure 
a new tenant and that it would be well for something to be 
done looking to that end. It appears from the testimeny of 





















etaud yatob , ARENA “x asawax 
, 4 OS % Se Tees Pi ; 





SIT .AT Or 


WAR EAMES Cy 
THOOG TALTOLEUN 
eODASTHS VO 


feet fayiotrw! edt mi tiigword sins wo Raw slat 


—_ 


sottanioxved .Ineiiecgs ,rafdeod .X brewht ye ‘ogi 2d to 


anon Teves ot of ,thabroteb af? aa oF bevustet tt tentetod 
tnabasteh oy most Yritalalg edt aub od of bagolin anoteaim 
oe nissxes to saget a yaisvaliogen mal Howes heey seo ly ree 0% 
beviaw saw yiul, A .smadnetedb eds? To YF t9qetG ane .seaimoerg: 
“et daoo art exoted asuaal and te ising x aew ovens bas 
nompbirt brs Trivelelg edd tentege yetbat't « ok potdive 
fo kstw moxt ,ataoe 10% guabmated add Yo xova? mi beretae aaw 
| i -befesqqs amt ttigninkg edt = - 


- aoainety ningiso ‘ko towwe odd anw tnabaated wit Ls . ooh, eae 


- abi .onted av Yteet reo) a bo iquooe sk a ie ve edt nb i i 


oe 


both defendant and plaintiff that in this cenversation the 
defendant authorised the plaintiff, acting in the oapacity 
of a real estute broker, to get another tenant who would be 
willing to take a lease of the premises in question at a 
rental of $8,0¢0 per year, which was an advance of {800 a 
year over the rental which the defendant was then receiving. 
As to the remainder of the conversation, the parties differ 
in their testimony. The plaintiff’ states that the defendant 
told him he did not want to lose Yaterson an a tenant and he 
suggested to Meebler that he go out into the market and get 
another tenant and be sure of his ground before he took it 
up with Waterson. Feecbler says, further, that Franks told 
him it did not make any difference to him who he rented to 

as long es he secured the increased rental. Franks, on the 
Other hand, testified that in this conversation he told 
Keebler to go out and find e desirable tenant, and that, 

in case he did find such a tenant and one of whom he, Franks, 
would approve, that he himself would take the matter up with 
Waterson, the present tenant, buat that under no circumetances 
was Keebler to approach Waterson. It is evident from the 
testimony that the iden of the defendont was that the tenant 
Waterson had proven desirable and if he would pay the ine 
creased rental he would prefer to retain him, but that before 
approaching him on the subject he wanted to have another 
acceptable tenant available in ense Waterson declined to ree 
new his lease. The defendant further teatified that he told 
the plaintiff that if the latter succeeded in finding a dee 
sirable tenant, willing to take a lease on the premises at 
the new figure, he would expect te pey him = comission. 


The undicputed teatimeny is that following this 


conversation the pleintiff negotiated with various parties 
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with reference to the premiges and secured one “dward Mart 
ef Cinesinnati, whe Nas « chain of stores throughout the coune 
try, to submit a proposition in writing to agree te lense 

the premises at 8,000 per year. ‘Whereupon the plaintiff 
notified Waterson that he had someone who was willing to 
lease the premises at the increased figure and anked hin 
whether he onred to renew at that figure. Waterson replied 
that he was willing to execute the new lease at the advanced 
amount. Thereupon the plaintiff notified the defendant of 


the situation. 


Assuming the facts to be as testified te by the 
defendant, it is our opinion that the plaintiff is entitled 
to his commission. The defendant bases his contention to 
the contrary upon two grounds. First, the plaintiff violate 
ed hie instructions in appreaching Waterson; and, second, 
he has not proven that the new tenant he secured was cne 
who was acceptable to the defendant. In suppert of the first 
contention, the defendant alleges that where a broker is eme 
ployed to transact a particular piece of businesr, and, in 
the transaction, is guilty of bad faith to his principal, 
he thereby forfeits his commission, citing Hafner vy. Herron, 
165 Ill. 242. Assuming thatthe defendant's contention as 
to the terms of his agreement with the plaintiff ie correct, 
it cannot be said that the action of the plaintiff in 
approaching Yaterszon was euch a course of conduct a& amounte 
ed to bad faith, as would have been the ease if there were 
any evidence to show that the plaintiff approached Waterson 
with a view to benefiting the latter rather than the defende 
ant. It seems clear that the action of the plaintiff in this 


Case in securing YWaterson's renewal was for the purpose of 
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accomplishing the precise result which the defendant had 
stated he desired, namely, to got 5800 a year more for 
his premises and to retain his satisfactory tenant. It 
ie true thet if the terms of the agreement in question 
were as testified to by the defendant, the plaintiff 
violated his instructions and he did so at nis peril, 
and, if, as a reeult of his so doing, Waterson had been 
lost to the defendant as a tenant and the defendant had 
been demaged thereby, the plaintiff would have forfeited 
his commission; but, as no damage hae resulted to the dee 
fendant, no peril should attach to the plaintiff se far 


as his commission is concerned. 


In connection with the defendant's second cone 
tention, he alleges that Hart was a myth. There ie no 
testimony in the record te substantiate that charge. The 
pleintiff testified under oath that Hart was a wan living 
in Cincinnati who hed a chain of stores throughout the 
country and one who wae financially responsible, and that 
he had a proposition in writing from him in which he 
agreed to lease the premises in question at the increased 
rental] and there is ne testimony in the reoord to the cone 
trary. Again agesuming that the terms of the agreement bee 
tween the parties were as testified to by the defendant, 
we do not deem that it was essential to the plaintiff's 
case that he preve that Hart was acceptable to the defende 
ant. The only object in securing the possible new tenant 
before approaching Waterson was to have nomeone engaged in 
a legitimete business who was able and willing to lease the 
premises at the increased figure in case the old tenant, 
whom the defendant preferred to retain, if poseible, should 
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gecline to renew his lease. The old tenant having renewed 
his lease at the inoreased rental, the question of whether 
Hart would have been acceptable to the defendant becomes 
dmaaterial. Here again, if the action of the plaintiff is 
to be considered a violation of his instructions, he took 
that course at his peril and if, as a result of the ocurse 
he tock, Waterson had dvclined to renew and the defendant 
had been confronted with the question of whether or not he 
wished to accept Hart and he had found sufficient reason not 
to accept him, the plaintiff might be said to have lost his 
commission, vut, as long as no such centingensy has earisen, 
we do not ses that his commission should be imperiled. It 
Goer not follow from this that the plaintiff, without having 
done anything at all in the way of getting a new tenant, 
Could have made use of an imaginary one for the purpose of 
inducing the old tenant to renew his lease, and, having 
succeeded in doing so, turn around and claim his comaission. 
Before successfully laying claim to any commission, he would 
have to show that he had perfermed some service at the 
request of the defendant. The uncontroverted texetimony in 
this record is to the effect that he did perform services 
and that they were at defendant's request, the services 
being the securing of an actual bona fide new tenant, engaged 
in a legitimate business, financially able and willing to 
lease the defendant's premises at the figure he hed named. 
Having performed those services at defendant's request, and, 
@s a result of the performance of those services, the defende 
ant having accomplished hia object, namely securing the 
renewal of tenant's lease at the increased figure, we hold 
that the plaintiff is entitled to his commission, notwithe 
standing the fact that, according te the agreenent as tee 
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tified to by the defendant, the plaintiff may be ssid to 
have gone beyond his instructions in that he approached 
Waterson himself, and, further, in that he took this step 
before making sure that Hart would be acceptable to the 
defendant if Waterson failed te renew. Although he thus 
went beyond his instructions at his peril, no loss has 
resulted and therefore his commissione should not be ime 
periled. The case presents no issue as to the amount 


Plaintiff is entitled to, 


Yor these reasons we are of the opinion that it 
was error to find the issues for the defendant but that the 
finding should have been for the plaintiff. The judgment 
of the trial court will therefore be reversed and judgment 
will be entered here for $880, the amount of plaintiff's 
clain, 


REVERSED AND JUDGMENT H¥RE, 
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MR. JUSTIC"” THCNSOT delivered the cpinion of the 


court. 


This was an action brought by William G. Steiner, 
appellee, hereinafter referred to as the plaintiff, against 
Jchn ¥, Higgins, appellant, hereinafter referred to as the 
defendant, for damages which the plaintiff claimed to have 
suffered as the result of an assault ond battery comaitted 
upon him by the defendant. The jury found the defendant 
guilty and assessed the plaintiff's damages at $200.00. The 
trial court entered a judgment for this amount from which 
defendant has appealed. 


In urging a reverssal of the judgment, defendant 
contends that the court erred in the giving of one of the 
instructions requested by the plaintiff and also that the 
Judgment is against the manifest weight of the evidence. 


The instruction complained of wan as follows: 


"The court further instructs the jury that if 
they believe from all the evidence in thie case that 
any witness has knowingly ana wilfully testified 
falsely to any fact material to the issues in this 
case, then the jury may disregard all the testimony 
of any such witness excepting insofar as the testie 
mony of any such witness may have been corroborated 
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by other credible witness or witnesses whou 

you do believe, or by other facts and circume 

stances in evidenee in this case," 
The giving of this instruction was error. The evidence in 
this case was conflicting. It was important that any instruce 
tion on this subject should be accurate. The error was not 
harmless as the instruction was vital from the viewpoint of 
the defendant. This sane instruction, with the exception of 
a few words which are not material, was involved in the case 
of Chicago & Alton Railroad So. vy. Kelly, 210 Ill. 449, 
where the Dupreme Court reversed and remanded the cause solee 
ly because of the error committed by the trial court in the 
giving of the instruction. In that instruction the words 
used were “other eredible evidence which they do believe" 
whereas the language in the instructions involved here was 


“other credible witness or witnesses whom you do believe." 


For the error indicated the judgment cannot be 
ailowed to stand. 


REVERSED AND REMANDED. 


wel} an 


noly seaaandiv 16 aaentiw sidhber «<eddo yd 
meOT LD bam, atout uedze yd «xo ,eweifod Ob wey...) 

*.adec etait af sonobive a2 (boonase 
ni sonobive ed? sorte sew Py PN sheild te auras ose 
mbes os Yess sat timdsogek saw 32 “pie L900 saw ease windy 
on gew tcxse oT .dteumin oo bivorte sostduea mide oo moked 
to iniogwety add mow fesly saw seddparexvent eds an gas forced 
to aGliqesxe oft dilw ,wottoussant oom abt .taabeetsh ont 
 geeo els sk bovlovai aaw , Lakuetan gow eta dolidw abtow wet a 
0d) 141 O88 ,yLieT ox s90 Dace ital masta & enupddp 20 
log gexoo add bebnanet base hoarevet seu0d asergws ots stone 
add wh guyoe Latat are. ae bes? dinnos LYURS, eonfa to aauapod yw 


. Weve led ob went iG 2 fe eonebive oid tore ‘ertto view: bony 
sue oxed boviowie enadvoustent aes eb exairgens ‘ode ‘sneha 
"ove. Lod a wow satin stags iw x0 saoed bw aidiborw xsriso" 


a 


| 
be antow mals moitoursun: Yault nt sokgnarie amd ie to untvia 


es Joncas secon ake Lotao bod wwEte outs SAR avygs ts 
aa os bowos Ls 


ARUN, CA, CMAN acy abs 





S82 - 23727 


rd 
\ / 
\ Pd 1 QI.A. i 3 Oo 


4 
THE CITY OF CHICAGO, « 
Appellee, 
APPRAJ, FROM MUNICIPAL COURT 
vs, 


SAM FERRERI, 4 
Appellant. ‘ ) 


Var 


‘WA 
KR. PRESIDING’ JUSTICE HOLDOM 


OF CHICAGO, 


DELIVERED THE OPINION OF THE COURT. 


This is an undefended appeal, Defendant was 
convicted of keeping a disorderly house in violation of 
Section 2019 of the Chicago Code, and fined §200 and costs, 

Defendant waived a jury and submitted his cause 
for trial by the court, He now complains that he was arrested 
without a warrant being first issued or complaint made against 
him, These formalities were, however, observed subsequent to 
defendant's arrest and pricr to his trial, Ne objection was 
made in the trial court to these irregularities, but with 
knowledge of them defendant voluntarily submitted himself to 
the jurisdiction of the court and proceeded to trial, At 
the time of the trial the court had jurisdiction of defendant 
and of the subject matter of the charge made against him, and 
his objection cemes too late when made for the first time eon 
appeal, 

The merits ef the conviction are not challenged, 

The judgment of the Kunicipal Court is affirmed, 

AFF¥IRMED, 
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EAL PROM SUPFRIOR COURT 
GF COCK COUNTY, 


RR. PRESIDING JUSTICE HOLDOM 
DELIVERED THE OFINION OF THE COURT. 


This is an action between passenger and carrier 


in which, on a trial before court and jury, there was a 
verdict and judgment for $3300, and defendant seeks our 
review by appeal, 

The negligence charged against defendant is 
that while the plaintiff was in the act of alighting from 
the car after the car had come to a dead stop and before 
she was able to complete her effort, the car was suddenly 
started, throwing her te the ground and resulting in her 
being seriously injured, The evidence was in sharp cone 
flict, 6ix witnesses to the accident testified, four for 
defendant and two for the plaintiff, The strength of de- 
fendant's case on the evidence as to the manner in which 
the accident happened is much more strongly fortified by 
preef than is that of plaintiff's, 

At the time of the accident plaintiff was ace 
companied by her niece, and both testified that the car 
stopped, that the stop was very brief and that plaintiff 
after the car stopped and before it started attempted to 
alight, in whieh process the car suddenly started, causing 
the accident, The contention of defendant is that the car 
did not stop on signal but made what is know as a "boule- 


vard stop" and that plaintiff while the car was moving 









RAT skein ee 
Mh ae f ceketenon i oil 
Bn sh, it i 

ONUOD ROLMKAIE WOME CATIA 


sETHOOS ROOD TW 


Paks 


anhuog aeasctAn oar ee 
imitegga as 


KOCLOR AOTMAUT Sue LEY .ee 
THIOO SHY W MOLELEO met CaaiVvEE ‘ 


tweivtae bain Nw Quesuay mewsod woitos eG &k state 
a caw ood? vert ban tuvoo etoted Iwted Hw oMO yet ta ae 
ato ‘arlove dnabre tes bee ,OOSSP tot areom but, ‘bam toibiey. 
3 fearan bis bonis 
‘Bk : Seman castors tenkege bowrest> voreat tae ay chit nbn Pel 
motd gelvepeie Ye tos ott wt ew Tibtaketd att othe ‘ante 
eroted bast qote bash’ ey $209 bast “Tey omy ‘peda’ a) odd DN 
NEebbve eae te. oe sre tte xed! ote inob A ofis asm ‘aia 
tet ot yaks tiven baw bavorty oir od ‘art galvesds” poasaad’ 
 mhre arene ai baw wondhive: sit pbexw ted: ufewolede | patee 
*o% x02 hot) iteos tiesb bows our: oF Racin daial xia! “jtoath a 
Cash Te Nagnorde attr dhl atale ais ek ons has ‘Saabs tb y 
sie keiw. tae tetas ene od aa sonobive eutd 9 ‘ano eect 
ei bottasto% Vignexte §t0ia sion ei ‘bomeyuse smobisos oul 7 
.8' Bigaintg ‘to das ab inal ‘taeag” i 
“Spe arly yebsaiat¢ fisbivor oad ‘te ote oane na r Age a ce 
te est Jats befthtass uted fae Laie ‘it Me besamamoe ra | 








slowly stepped off the car with her back toward its front 
end, in spite of the conductor's warning to her net to get 
off; that the conductor attempted to save plaintiff from 
the consequences of her rashnese by grabbing her, but 
failed to rescue her from disaster; that he immediately 
gave an emergency signal and that the car ran from ten to 
fifteen feet before stopping, and when it did so the front 
end ef the ear was at the regular stopping place on the 
east side of Hamlin avenue. 
In the condition of this record the greater 
weight of the evidence favors, in our opinion, the theory 
of defendant, However, it is clear that the testimony is 
not harmonious, and this being 80, well settled legal 
principles require accuracy in the rulings of the court 
upon evidence and instructions, We think the ccnversation 
concerning plaintiff's injuries between herself and @ sympa- 
thetic woman after the accident and after plaintiff had 
been put back upon the car on which she was a passenger 
before she fell, was inadmissible, as was the order of 
the conductor to this woman to "move on,” These conversa- 
tions were no part of the res gestae, were inadmissible 
as evidence, and the court's allowance of such evidence 
against the cbjection of defendant was error. Such tes- 
timeny was in no way connected with the manner of the 
happening of the accident or the injury sustained by 
Plaintiff as a result thereof, As said in Chicago City 
Ry. Co. v, Whter, 212 Ill, 174, - | 
as a part af une pee pect i ee aa ~ 
Plains or interprets other parts of the transactions, 
of which it is itself a part," | 
What teck place between this woman, plaine 


tiff and the conductor after the accident was entirely for- 
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eign to the occurrence, 

The court's ruling in permitting a medical man 
who had not treated plaintiff for her injury, but who had 
examined her for the purpose of qualifying as a witness 
te testify as to plaintiff's injuries and to testify as 
to subjective symptoms, was erroneous, The testimony of i 
Dr, Johnson regarding hie treatment of plaintiff was ad- 
missibdle, but it was error to allow him to give his opine 
ion of subjective symptoms ascertained by an examination 
of plaintiff three years after he had ceased treating her 
for such injuries, It is apparent that the last examina- 
tion was made, not for the purpose of administering treate 
ment to plaintiff, but to qualify himself as an expert wit- 
ness to her then condition. ‘The admission of his testimony 
as to subjective symptoms which he found on such @x- 
auination was erreneous, As said in Greinke ve & &. Ry. 
£0., 254 111, 564, - “An expert witness called under such — 
circumstances must base his Cpinion upon objective, and 
not subjective, conditions," 

Instruction 2 given at the request of plain- 
tiff has the inherent vice pcinted out in Manzello v, gc... 
By. Go., case No, 22827, in which the writer of this ope 
inion said; 

"In this instruction certain elements are re- 
cited, among which is that the greater weight of the 
evidence is not alone determined by the greater number 
of witnesses testifying to any fact or set of facts, 

** * The element of numbers, ns well as of candor, 
fairness and intelligence, does not appear in this 
instruction,* * This court has had occasion te cone 
demn a similar instruction in Zamiar v. The Pecples 
Gas Light & Coke Go., 204 111. App. 290, in which 
Opinion it is said; ‘In this case the number of wit- 
nesses teetifying on one side was an important matter 


to be considered by the jury in determining where was 
the preponderance of evidence, It was reversible error 
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to smother this important factor by the negative words 

used in the first part of the instruction, and by omit- 

ting it entirely from the affirmative statement of the 

element necessary to be considered, * * *! In the 

condition eof the proofs in this case the number of wite- 

nesses was an important element to be considered and 

there was no other instruction given which supplied 

the omission in this regard in instruction No, 7," 

Instruction No, 2 lacks the essential elements 
pointed out in case supra, and there is no other instruc- 
tion given which cures that error, It will be seen from 
what has already been said that the number of witnesses 
testifying for each party was an important matter to be 
considered by the jury in determining where was the pre- 
ponderance of evidence, and there was no other instruction 
given which supplied the omission in this regard in ine 
struction No, 2, 
Yor the reasons stated the judgment of the 

Superior court is reversed and the cause is remanded for a 
new trial, 


REVERSED AND REMANDED. 
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‘FEAL PROX SUPERIOR COURT 





OF COOK COUNTY, 
CEICAGO CITY RAILWAY 
COKPARY, 

Appellant. 


‘CS 


KR. PRESIDING JUSTICE HOLDOM 
DELIVERED THE OFINION OF THE COUNT. 


Plaintiff had a verdict and a judgment thereon 
for $3,750, and defendant vrings the record here for review 
by appeal, 

The action is for personal injuries suffered 
by plaintiff through the colliding of two of defendant's 
cars, in one of which plaintiff was a passenger. The car 
in which plaintiff was riding bumped inte & ear ahead of 
it just as the car ahead was starting/from the north side 
of 65th street on Wentworth avenue. 

We do not understand either that the liability 
ef defendant for such damages as plaintiff actually suf- ' 
fered as a result of the impact above detailed, or that the 
accident and resulting injuries to the plaintiff were 
proximately attributable to defendant's negligence, are 
seriously disputed; but the damages awarded are said to be 
excessive as compensation for the injuries which plaintiff 
actually sustained, 

The evidence is neither interesting nor pare 
ticularly enlightening, It was a common accident with the 
usual resulting injuries, with a sharp conflict in the evi- 


dence as to the seriousness of such injuries, The weight of 
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the evidence and the credibility of the witnesses testifying 
for each disputant were the function of the jury to decide, 
and we are not able to say, after an inspection of the proofs. 
in the record, that the jury were not warranted in finding 
that plaintiff sustained injuries which justified the find- 
ing and judgment found in the record, The evidence of the © 
plaintiff and ner witnesses on the question of her injuries 
and resulting damage, if given credence by the jury as 
against the evidence of defendant, is amply sufficient to 
sustain the verdict both as to injuries and damage, This is 
not a case on the facts which will justify this court in dis- 
regarding the cenclusion at which the jury arrived, sanctioned 
as it was by the trial Judge in his refusal to grant the mo- 
tion of defendant for s new trial, There are no errors of a 
reversible character in the rulings of the court upon the 
testimony of any of the witnesses, including the medical 

men who testified, The case was, we think, upon the proofs 
fairly presented to the jury within the rules of law sanc- 
tioned in this jurisdiction, 

Twenty-three instructions were given to the 
jury, eight proffered by plaintiff and fifteen by defendant, 
Of these defendant claims there was an infirmity in but one, 
We think the jury were adequately and, in the main, correctly 
instructed upon the law of the case and sufficiently so, The 
instruction criticised is we, 5, for which plaintiff stood 
Sponsor, It reads; 

“If, under the evidence and instructions of the 
court, the jury agree upon a verdict finding defendant 
ogee then in eotineting piaintiftre danages, if any, 
tent and duration of plaintiff's bodily injuries, in se 
far, if at all, as has been show by the evidence; and 
their effect, if any, upon the plaintiff's ability te 

sue her ordinary calling, and te attend to her af- 


airs generally, in so far, if at all, as has been shown 
by the evidence; and any reasonable sum which plaintiff has 
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necessarily paid, or has become obligated te pay, for 
Surgical or medical services in endeavoring to be cured 
of such injuries, in so far, if at all, as has been 

shown by the evidence; and the bodily pain and suffering, 
if any, plaintiff sustained, or will sustain, as a direct 
result and in consequence of such injuries, in so far, if 
at all, as has been shown by the evidence; and any and all 
damages, in so far, if at all, as they are alleged in the 
declaration and shown by the evidence to be the necessary 
and direct result of the injuries complained of," 

We cannot think that ordinarily intelligent sen, 
which jurers are assumed to be, could understand that the 
"result of the injuries complained of" referred to other 
than these averred in the declaration, In fact, reading the 
instructions as a whole, which the law reouires, not segregat-' 
ing one from the other, which the law dees not permit, the 
jury must have understood tht all injuries for which damages 
were recoverable were limited to those counted upen in the 
declaration, and none other. On the other hand, if there 
was an infirmity in this inetruetion, as defendant argues, 
it was remedied by other instructions given and unchallenged, 
Nothing in this instruction can be said to have misled the 
jury to the injury of defendant; nor, all the instructions 
considered, can it be said that any material right of de- 
fendant was affected to its prejudice, Again, an instruce | 
tion given at the instance of defendant sets the whole 


dispute at rest, for it squarely told the jury what injuries 





| 
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Plaintiff could recover for and that injuries predating 

the accident or infirmities suffered prior thereto must 
not be taken into consideration by the jury in its assess- 
ment of damages, This instruction reads; 


“If the jury believe from the evidence that 
prior to the injury complained of in this case the 
Plaintiff was afflicted with ailments or disabilities 
and that said ailments or disabilities are still in 
existence, the plaintiff cannot hold the defendant 
responsible in this ection for such ailments or disa- 
bilities, The defendant's liability, if it be liable 
at all, would be measured by the damage or injuries which 
were the natural and proximate result of its negligence, 
@ven if the jury believe from the evidence that the defend- 
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ent was negligent, If the jury believe from the evie 
dence that plaintiff's present condition is the result 
of physical disorders, or physical infirmities, that 
existed prior to the accident in question, she cannot 
recever damages for such condition, end she cannot 
neoover dawages for any condition existing priecr to the 
accident," 

The reasoning regarding the alleged mis} eading 
character of instruction No, 5 is, if it had any force at 
all, dissipated in the light of the instruction last 
quoted, 

The recerd discloses a fair trial and a just 
result under well settled principles of law invokable in 
cases of like import, and although thirty-one distinct 
reasons for granting a new trial appear in the written moe 
tion for a new trial, and thirty-four assignments of error 


are endorsed upon the record by defendant, they each and 


every one of them lack merit. There were erroneous 
rulings on evidence favoring defendant, but they failed 
to affeet the ultimate result. 

The judgment of the Superior Court dees jus- 
tice between the contestants under the law and is af- 
firmed. 

AFFIRMED. 
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FOVER i Bi 
@ corporation, — 

APPTAL FROM COUNTY COURT 
vs, 
OF COOK COUNTY, 


GALE INSTALLATION C 
a corporation, 


MR, PRESIDING JUSTICE HOLDOM 
DELIVERED THE OFINION OF THE COURT, 


This ia an appeal from a judgment of nil capiat 
and for costs, 

The cause was tried before the court by the 
agreement of the parties, The pleading of plaintiff is the 
common counts and that of defendant is the general issue with 
an affidavit of merits, There was issue joined on a plea of 
set off; this issue, however, was not pressed and is there- 
fore eliminated from the cause so far as this appeal is con- 
cerned. The finding and judgment rest solely on plaintiff's 
proofs, 

Defendant's first affidavit of merits was defec- 
tive and as the pleadings at that stage of the case stood, 
plaintiff would have been entitled to a judgment on its af- 
fidavit of claim, About four months before the trial de- 
fendant moved for leave, which was granted, to file an 
amended plea and affidavit of merits; to this pleintiff 
objected and excepted, The ruling of the court on this mo- 
tion was correct, It was but the exercise of a sound judi- 
cial discretion in the promotion of justice, Wo right or 
interest of plaintiff was prejudiced thereby. 

Attached to the common counts is a copy of the 
account sued on, which sets out an indebtedness from defend- 


ant of $465 es an extra charge for substitution of "new 
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boilers* in place of secondhand ones, as per letter of May 
19, 1914, and other extras according to a letter of Nay 7, 
1914, supplementing a contract dated April 10th preceding 

this letter. 

The contracts and letters above referred to were 
before the trial Judge and are found in the record before us, 
While the court rejected them as evidence, such rejection 
was based upon an examination of them and a determination as 
to their legal purpert and effect as applied to the rights 
ef the parties under the issues made by the pleadings, These 
documents proved that payments called for by the account 
sued upon were to be made not by defendant but by the notes 
ef the Lomax Tow Company, for which defendant was acting 
in the transaction, In the letter of defendant to plaintiff 
dated May 19, 1914, and which plaintiff tendered as evi- 
dence, defendant wrote; 

"Referring to our contract with you under date 
of April 10th and your acceptance of May 7, and referring 
more particularly toe the second hand, 72 inch by 18 feet 
Horizontal Tubular Boilers * * for an additional price 
te you of $465, would say, we enclese herewith copy of 
your specifications sand our letter to the Lomax Town 
Company, Wm, T, Love, Trustee, and their acceptance of 
the same, and your offer to furnish the new boilers is 
hereby accepted on condition that you accept as your 
full and complete payment this additional sum of $465 
in four equal notes of the Lomax Town Company, Wm, T, 
Love, Trustee, as described in their acceptance,” 

The offer referred to of April 10th, accepted 

on May 7th, contained this condition; 

"We understand and agree that we are to lock 
to the Lomax Town Company for the payment of said Fifty- 
five hundred dollars ($5500) as evidenced by the notes 
aforesaid, and we are to have no claim of any kind 
against the Gale Installation Company or any one con- 
nected with said Company for all or any part of said 
fifty-five hundred dollars," 

This would seem upon the merits to absolve de- 

fendant from any financial liability to plaintiff unless it 


y might be said that it would be liable to respond in such 
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damages a8 plaintiff might suffer if it failed te procure the 
Lomax Town Company notes as agreed. Furthermore, these dcecu- 
ments were not admissible under the common counts, because 
under them defendant was not liable to pay the specific 
accecunt attached to the common counts and which constituted 
the claim of pleintiff agsinst defendant. There was ne agree- 
ment to pay money, but the debt was to be liquidated by the 
notes of the Lomax Town Company and therefore the agreement 
dees not come within the doctrine announced in Chicago v, 
Duffy, 218 Tll,. 242, and many other cases which held that 
where nothing remains te be done under a writing but the 
payment of the sum in such writing agreed to be paid, the 
writing is competent as evidence under the cemuon counts, An 
entirely different rule prevails here than the one contended 
for by plaintiff, which is as laid down in Hollister v. Lyon, 
177 Ill. App. 652, to the effect that indebitatus assunpsit 
is not the proper form of action where the agreesent sought to 
be enforced is not for the payment of money but fer the doing 
of something else. Smith v. Dunlap, 12 [11, 185, proceeds 
upon the same doctrine, In Meyers v. Schemp, 67 ibid 469, 
it is held that the common counts are insufficient te support 
& contract where property is purchased to be paid for in any- 
thing but money, In such cases the action must be special. 
We find no errors justifying a reversal of the 
judgment of the County Court and it is therefore affirmed, 
APFPIRMED. 
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VACLAV VANEK, 
App@lilant, 


vs, j 
OF COOK COUNTY. 
CHICAGO CITY RAILWAY 


COHMFANY, 
Appellees, 


MR, PRESIDING JUSTICE HOLDOM 
DELIVERED THE OPINION OF THE COURT, 


In an action for personal injuries there was 
& verdict in favor of defendant and judmment of nil 
capiat and for costs, from which plaintiff appeals, 

Plaintiff was a passenger in an automobile | 


which collided with a street car of defendant and was 


injured, Another person drove the automobile, 

We have examined all of the proofs of the 
parties found in the record, and think that therefrom the 
jury might reasonably find that plaintiff was not in the 
exercise of due care for unis own safety at the tine of 
the collision in whic: he suffered injury. 

The cause was tried upon the theory that the 
negligence of the driver of the car was not attributable 
te plaintiff, and such is the law; but it i» also the law 
that a passenger cannet sit inactive when danger is immi- 
nent and be regarded as heaving exercised due care for his 
ewm safety - upon which theory the action preceeded and 
guch is the averment in the declaration, The proof fails 
to show that plaintiff exercised any care or did anything 
when the danger was imminent and obviceus te him te prevent 
the accident. Plaintiff's own testimony discloses that 
‘ at and before the happening of the accident he was engsced 
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in conversation with a fellow passenger, that he saw that 
the accident was imminent, that he feared the driver would 
be killed and that he would love his eyesight; yet the 
testimony is silent as to his having done or said anything 
to the driver by way of cauticning him or otherwise in an 
attempt to prevent the collision, FPlaintiff and his fellow 
passenger were Presbyterian cinisters and their talk was 
regarding chureh work, 

Prom plaintiff's own evidence, as vefore said, 
we think the jury might well have found that he was not in 
the exercise of due care for his own safety and had net 
susteined by preof that averment of his declaration, 

On the facts this case is similar to Carden v. 
Chicago Railways Co., Ne, 23907, in which case an cpinion 
is filed herewith; and Predericks v, Chicago Railways Co., 





case No, 235096, not yet reported. 


The evidence slso demonstrates that defendant 


was not guilty of the negligence charged, but that the a 
lision resulted from the reckless conduct of the driver 7 
the automobile in attempting to cross the street car | 
tracks in fromt of the approaching street car, which the | 
motorman, by the suddenness of the driver's acticn, was uns 
able to stop in time te prevent the collision, \ 
Plaintiff complains of the court's refusal to 
give an instruction asked by him and to the giving of the 
instruction requested by defendant, which instruction, nume 
ber 26, is in substantially the saame form as one which re- 
ceived the approval of this court and the Guprewe Court in 
Gnatek v. Chicago Rys. Co., 182 111, App. 392; g. U. FT. So. 
Vv. Browdy, 206 111, 614; Scanlen v. . U. 2. Co., 147 Tl). 
App. 406; Rack v. ©. . Ry. Co., 175 Ill, 289, The giving 
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of this instruction was without errer, 
Plaintiff requested the court to give the fole 
lowing instruction, whieh it refused te do; 


"Phe court instructs the jury that even though 
you believe frow the evidence thet the driver of the au- 
tomebile in whieh plaintiff was riding was guilty of neg- 
ligence, that fact alone would not relieve the defende- 
ants from liability, if you believe from a preponderance 
of the evidence that the defendants were guilty of neg- 
ligence, as charged in tne declaration, and that the 
plaintiff was free from negligence," 


This instruction was proper and applicable te the case, but 
it waa a repetition of other inatructions which the court 
- gave at the request of plaintiff; tuey are numbered 2 and &, 


Number 2 reads: 


“If the jury find from a preponderance of the 
evidence in this case that the plaintiff was at and just 
prior to the time and place in question, riding in an aue 
tomobile, in the use of ordinary care for his own safety, 
and that the defendant, by its motorman, then and there 
negligently drove one of its cars against the ssid au- 
tomebile and thereby plaintiff was injured as alleged in 
his declaration, then you should find the defendant, 
Chicage City Railway Cospany, guilty, and assess the 
plaintiff's damages at whatever sum you find from the 
evidence he has susteined, if any, by renson of these 
injuries, if any," 


Number & reads; 


“If you believe frow the evidence, under the in- 
structions of the court in this case, that the driver of 
the automobile and the motorman of the defendant were both 
guilty of negligence proximately causing the cellisicn and 
injury, if any, as charged in the declaration, then you are 
instructed that you have ne right te compare the negli- 
eemce of the driver of tue autcuwovile with that of tne 
motorman of tne defendant and find a verdict acccrding to 
which side yeu think waa guilty of the greater negli- 
gence, for in such cases it is the law that it makes no 
difference which was guilty of the greater negligence; 
but, under such circumstances, you will find fcr the 
plaintiff, providing you further find that the plaintiff 
himself was using crdinary care fer his own safety at the 
time and place in question," 


These instructions amply cover the law regarding 
the negligence of the driver cf the car net being attributable 
te the plaintiff, and alse told the jury thet if they believed 
from the evidence that defendant was fuilty of negligence which 


brought about the collision which resulted in the injury to 
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pleintiff, ond that plaintiff waa using ecrdinory ecrre at the 
time for his own safety, they should find the defendant 
guilty and assess plaintiff's daneges, ete, 

Counsel cfinnot with good srace complein that 
these instructions brought rreminently before the jury the 
queation of the negligence of the driver of the autesopile, 
ag thet feet is embodied in the very ingtruction which 
counsel now claim the court ought to have given, These 
are the words used, “the court instructs the jury that 
even though you believe from the evidence that the driver 
of the automobile in which plaintiff was riding was guilty 
of nogligence, that fret alone would not relieve the defende- 
ant from liability, * *" The court's refusal to give the | 
instruction was proper, beonuse the law therein stated was | 
covered by the two instructions, 2 and &, abeve set ont, 

We are in aceord with the finding of the jury 
on the facts, and there being no errers in precedure juse 
tifying a revergal of the judwsent of the Cilrevit Court, 
it is affirmed. 

APPIRNID, 
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RAL PROM KUNICIPAL COURT 


LOUIS LEGURIATES 


v3, 
OF CHICAGG, 
EB. F, MeDOWALD & Cor 
a corporation, 


ER. PRESIDING JUSTICE HOLDOM 
DELIVERED THE OPINION OF THE COURT. 


This is an appeal from a judgment of §585 entered 
on the verdict of a jury in a tort action of the Fourth Class, 
After judgment defendant moved to vacate it, No error is, 
however, assigned on the court's denial ef this metion. The 
errer assigned concerns the refusal of the court to allow de- 
fendant to file an affidavit in support of that motion, 

October 24, 1917, this court on motion struck 
from the record the Statement of Facets, Nothing but the 
statutory record remains for review, No error assigned and 
argued can be considered without referring to the Statement 
of Pacts, and as this has been stricken nothing reviewable 
remains in the record; therefore the judement of the Municipal 
Court is affirmed. 

APFIRNED, 
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PANY, a 
& corp, Arr try 
. uF f i AG a 
Appellee, VF beta bi 
APPRAI. PROM MUNICIPAL 
vs, 


CGURT OF CHICAGO, 
THOMAS LACK, 
pellant, 


BR, FR NG JUSTICE HCLDOX 


DELIVERED THE OPINION CF THE COURT. 


Defendant appeals from a judgment for $92 en- 
tered upon the verdict of a jury, 

The suit is for a bill cf lumber and the dis- 
pute seems te hover around the question ss tc whether the 
defendant or the Phoenix Plectric Company is liable, The 
account in question was billed to defendant, 

We think that from the testimony the jury 
might reasonably and fairly have found that the lumber was = 
delivered tc defendant and that he was lieble te pay there- | 
for, The salesman whe sold the lumber testified that he 
scld it to defendant and presented to him a bill for the 
same and that defendant premised to pay it, Defendant also 
promised to pay the acccunt to haurice A, Cable, president 
of plaintiff, and to one Sclomon, a lawyer, The amount of 
the judgement is the balance due for five items of lumber 
totalling $176.14. beliveries tc defendant were sufficiently 
proven and his promises to pay to three persons the balance 


due are convincing to the erdinary mind that he received the 
lumber, 


The wnole difficuly enecuntered is ef defendant's 
creation, His office and that ef the Phoenix Flectric Company 
were in the same place, He was the president of the company 


and the owner of most of its steek, and had dealings with 
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plaintiff before the organization of the company. 

There are many circumstances disclosed by the 
evidence which discredit defendant, in tne first place, the 
abstract is not fair and plaintiff was put to the necessity 
ef furnishing an additional abstract. This additional ab- 
atract discloses billings made te defendant and changed to 
Fhoenix Fleetric Company, and that defendant said to the 
witness Cable, "If you start suit I will enjoy that, and it 
will take three years before we will try the case and you 
will never get anything," The record also shows that dee 
fendant's counsel withdrew from the case before the conclu- 
sion of the trial and tock the stand and testified for dee 
fendant, and that defendent from that time on conducted his 
om case, although tre original counsel] is on the brief in 
this court, That the charter of the }noenix Hlectric Com- 
pany is not recorded in Ceok County is shown by the addi- 
tional abstract and not by the one flled by defendant. 

vVeny errors are assigned and argued at lencth, 
but none of them affects the merits of the ecnse, While 
there may be errors ef procedure, nene of them is vitel or 
affects the merits of plaintiff's claim, Ye will not dise 
cuss them but rest content in saving that there sre ne ere 
rors in the rececrd prejudicing in the slightest degree de- 
ferdant's rights or calling for a reversal of the judmment 
and the awarding of a trial de novo, 

The doctrine announced in Geer v. Chapin, 163 
Tll,. App, 654, is equally applicable and controlling of our 
decision in this cese, There the ceurt said; 

*Complaint is mede of the rulings of the trial 
court upon the sdmission and rejection of evidence, and 
also upon the instructions given and refused, While 
there are some inaccuracies in the instructions and some 
Slight errors upon the question of the intreduction of 


evidence and the record is not free from error, there is 
no error prejudicial to appellant and where substantial 
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justice has been dene by a judgment, the judgment should 
not be reversed upon slight errors which are not show 
to have been prejudicial to the party complaining," 
These observations are pertinent to the instant case, 
The judgement of the Municipal Court is affirmed, 
and the cost of the additional abstract will be taxed as costs 
in the cause. 
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MAGDALENA JUNK, 
Appellee, 


RION I done 


vs, 


NOM-CORROSIVE ROLLABL 
NETALS COMPANY, a cor 
poration, 

Appellan . 


\ 





er 
BR. PRESIDING JUSTICHK HOLDOM 
DELIVERED THE OPINION OF THR COURT, 


‘ 


On April 7, 1917, a judgment by confession was 
entered in the Superior Court in favor of plaintiff and 
against defendant for §2114,66, On April 12th thereafter 
defendant made a motion to open up the judgment and for 
leave to plead and in suppert ef this motion two affidavits 
were.filed, On the Zlst of the same month the motion was 
denied, from which order defendant prayed and was allowed 
an eppeal to this court and the amount of the bond was 
fixed, On the 26th of the same month defendant renewed its 
motion theretofore made and filed one affidavit in support 
of said motion, Nay 26th thereafter the court disposed of 
the motion by denying the same, and defendant excepted and 
prayed a further appeal to this court, which was allowed in 
bend of $2500, June 8, 1917, an appeal bond in the last 
mentioned appeal was filed and approved and this appeal bond 
we find in the record, This presents for our review tne 
proceedings on the second motion, No motion has been filed 
to vacate the order denying the first motion of defendant 
to open up the judgment and to be let in to defend, 

Notwithstanding the fact that the proceedings 
Culminating in the initial order denying the motion te open 


up the judgement is not before us, we have carefully examined 





si 1 Re Gee Rt ee er ae Trac Ga ; ri) 
7 uca.tox RVI LORTON-NOW : 


po @ .YWATMOD BIATEM 

peer ye " 

‘ | Bonctnatn RINE RO Of 
; wt i why t Ma 

‘ i Ki 

7 ‘ 


; ide 
“WOTTON BOTTOGL, DEXCISIVS WAM 
.prvon Mie to moranto sca eeeietre, 















\ 
tow molevre tacos ya sopemhe, 4 loner 3 Liuga «oO 
baa Vrtsniate Yo tovet ok denied Koixeque oae ak pete, i 
209 tastods gms8L Liaga ao .68, eSecr 20% Jcabas tek dunkens | 
20% bra gusambwt sed qu aie ot aoigom @ ebnks Suaboe ted 
adivebitie ow? asolvou sici Yo s20guae oi bon baoig et evnet . 
ay notiou eae dtgom saga oft to telS ead ab D022 o%em | ING 
bowells enw bas hoyerg dashasled tobto vedie mort be keeb Fee 
anw baod aif Le dxwome ado dive dnwoc aid? of cease me | 
ash bowo nes Tashsie Tob i$ nom nis edt 2e dees ead a be? " 
sroqawe we tivabitia eso Aetit ban. ope: ere lotserads nok tom Bio 
a beaoyahh Savoo ait? aed hearad? 6908. at s8oisom biae he | ee 
bua Sotgeons dnebse teh baa ail eile archer yd. nodvom edt a . 
Rt howolie cow doisw ,dzueo etait of fapqqe secant & neat, i 
eons ods ai booed Laeqqs vs Peet: Ce ony OUR Xe ‘baad ‘ 
_ bod ten gaa sist ben bevarqgqa ban boent eam feeqa aes | i 
oe shane ack? rt bai’ 7 








ont wolves tuo “ol senoeeny. a 













bofit seed aad aokion on yagiton, | 
a saabowted To nets an sertt ee Baey, . 
shaw'teh o¢ ak def od ot bie 
Panteeenere and aed Post pit yes 

ane or mobs om ould aateneh saree ; 


all of the affidavits proffered on both motions and heard by 
the trial Judge, Waiving all technicalities of precedure, 
we are quite in accord with the learned triel Judge when he 
made the following observation: “Give her” {meaning plaine- 
tiff) “the stock and keep the money, If the steck is worth 
money no harm is done and if it isn't worth the money then 
this woman is being cheated,* 

The whole contention is that there was an secord 
and satisfaction by the tender of stock to plaintiff, which 
stock it is claimed she had agreed te take in satisfaction 
of the note, It affirmatively appears, however, that the 
transaction was not closed, that there was ne accord and 
satisfaction, and that there still remained unpaid on the 
note, according te defendant's own showing, the interest 
thereon, It is clear that the minds of the parties never 
met upon this stock transaction and that Mra, Junk never 
agreed to take the stock tendered in settlement of the note 
upon which judgment was confessed, The leaving of the stock 
with Mrs, Junk was an attempt to overresch her in the trans- 
action and e subterfuge resorted to for the purpose of 
avoiding the payment of defendant's note in suit by forcing 
upon her stock of doubtful value in settlement, It appears 
from the letter of plaintiff's son, admitted into the record 
on the offer of defendant, that, far from there being an ace 
cord and satisfaction between the parties, there sre other 
outstanding obligations from defendant te plaintiff, 

A motion to open a judgment to be let in to 
plead, answer or deuwur cannot be entertained. A defense to 
be entertained on a motion to open a judgment to let ina 
defense must be a defense upon the merits, The motion was to 
be let in to plead, not upon the merits, but to “plead, 


anewer or demur to the declaration," The motion in this 
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form was sufficient reason for its denial, Packer v. 
Roberts, 140 Ill. 9; Farwell v. Huston, 151 ibid 239, 

In tne condition of the record before us the 
judgment cannet be disputed, nor is it attacked in this 
record, The attack is confined to the court's denial of 
the renewed motion to open the judgment, When this motion 
was before the trinl Judge the whole matter was res adjudicata 
and that fact was sufficient resson for the court's denial ef 
the second motion, the appeal from which order is the appeal 
before us, It was held in Kaufman v. Schneider, 35 Ill. App, 
256, that a ruling upon @ motion which is final is appealeble 
and the same may be interposed as an estoppel, ne appeal having 


1 


been taken, when the matters decided are again soucht to be made 





the subject of controversy, The instant case is in the same 
actual condition as case supra, becnuse, while an appeal was 
prayed it was not perfected and the case was therefore, for all 
" practical purposes, to be treated as though ne appeal had been 
prayed, An appeal prayed and not perfected is not an appeal, 

There is no merit in this appeal and the judge 
ment of the Superior Court is affirmed. 

AFFIRMED. 
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4 ¥F COOK COUNTY, 

CHICAGO RAILWAYS GOMPANY, 
Appellant. 
. f 
\ / 


UR, PRESIDING JUSTICE HOLDOM 
DELIVERED THE OPINION OF THE COURT. 


Plaintiff had judgment for $2500 upon the 
verdict of a jury in an action for damages resulting 
from a collision between an electric automobile in which 
plaintiff was riding and an electrically propelled car 
ef defendant, The collision is charged to have resulted 
from the negligence of defendant while the plaintiff was 
in the exercise of due care for her own safety, 

Many errors are assigned upon the record, 
and while there are several which call for 4 reversal 
of the judgment, yet in the conclusion to which we have 
come we ghall place our decision upon tue proposition 
that the verdict and judgment are contrary to the mani- 
fest weight of the evidence, 

The accident happened on the 9th day of 
August, 1913, at about ten o'clock at night, flaintiff 
and her sister were returning frem an evening ride in an 
electric car owned by their wother to the garage in which 
the car was kept at 3329 West Madison street, Chicage, 
The car was iriven by plaintiff's sister Agnes, The 
garage to which the car was being driven was on the south 
side of West Madison street between two intersecting 
streets, On West Kadison street defendant operated on 
two tracks what is Lloquially known as trolley cars; 

¢ 


on the north track stbound cars were cperated amd on 
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the south tracks cars going te the east, Flaintiff con- 
tended and proved that her sister Agnes was driving the car 
east on the south side of Madisen street; that on approaching 
the vicinity of the garage, the objective to whieh the car 
was being driven, the car waited te let on east bound car 
pass; that plaintiff saw an east bound car on the north 
track, which seeved te her to be quite a distance awav, 86 
far as Kedzie avenue; that her sister started to turn the 
car; that plrintiff peid no further attention to yhat was 
geing on and the next thing she knew there was a orash and 
she was dragged out of the car by = reliceman and taken to 
the hospital. At the time ef the collision the electric 
car was on the west bound treck and the force of the cole 
lisien pnushedé it from the west bound track over past the 
east bound track, 

It is clear that both plaintiff and her sister 
Agnes were negligent to the point of recklesaness in ate | 
tempting to drive the car across the street after the east 
bound car hed passed, knowing that they were in the middle 
of the block and that = car was coming to the west on the 
north track, 

A witness for plaintiff, a dentist, testified 
thet he vas a passencer on the west bound car and that he 
noticed the electric ear of piaintiff turning across the | 
tracks when the street car was on the east side cf speulding | 
avenue about 150 feet frem the point of the accicent. He 
also testified that the car was preceeding at the rate of | 
avout 20 miles en hour, The physica) situation Aucsnntvaten 
beyond peradventure that this witness is in errer,because if 
the car was going at the rate of 20 miles an bour,tue electric 


car would have been demolished and its eccupants very seriously 


injured or killed when the impact occurred. This witness! 
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testimony as to how the electric car was struck and pushed 
by the street car refubes his judgment as to the rate of 
speed and the distance of the car from the point of the ace 
cident of the car in which he was riding, This dentist witness 
gave a8 a siethod for determining speed, the working of an 
electric dental engine that he used in his business - a very 
unsatisfactory and uncertain method when applied to the 
speed of a street car, Even plaintiff's counsel apparently 
doubts the soundness of the judement of this witness cn this 
peint, Counsel lays dewn a rule which is new to us when he 
says, "Courts take cognizance of the fact that witnesses can 
give but a blanket impression cf what they saw," and also 
argues that an snelysis of the situation would indicate that 
the doctor "was probably not far wreng." ‘We think the doctor: 
was very far wrong and that his testimony, when considered | 
with reference to the physical situation of the street car | 
and the electric car, is self-refuting, There is reliable 
evidence in the record from which the jury might find that 
waen the electric car was on the west bound track the west 
bound car was within 35 feet of it, and the whole environ- 
ment and what transpired when the collision took place 
strongly accentuates the correctness of such conclusicn, 
It is evident from these facts that the motorman's vision | 
ef the electric car vas obstructed by the passing of the 
east bound car and that when he did see the electric car 
he did all that was humanly pessible to step the car, and 
his efforts in this regard evidently did minimize the 
force of the impact, 

The evidence of Agnes Carden convicts her of 
negligence when she said, “I was looking right north, the 


way I was driving across the street, Il never saw the car 
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was struck," VYurthermore, this witness testified that she 
could stop her car within five or six feet when the car 
was going at the rate of four or five miles an hour, and 
that the car was geving slowly, ‘Therefore, if she lceoked 
tc the east she could have seen the near approach ef the 
west bound car and could have stopped her car in time to 
avoid the collision; and if the street car waa as far 
south ss Spaulding avenue then there was ample time, in 
the exercise of due care, for her tc Have clesred the 


track and avoid the collision, This she failed to co, | 
With an imminent danger so apparent, as it would have been 


had she leoked as she cught in the direction of the car | 
which she knew was ceming toward her, it was negligence | 
to stop upen the track or to go slowly, Is is likewise 
negligence per se for a person to attempt to cross in front 
of an approaching street car without locking, 

The evidence shows thnt there was a man in the 
car with plaintiff and her sister, and neither of them 
made any exclamation or gave any werds of caution to pre 
vent te attempt to cross the street car tracks in front 
of the approaching west bound car, From the electric car 
the street was visible to all of the occupants if they had 
looked, Yilaintiff testified: "i didn't pay any attention 
whatever to our turning, I knew the sutmobile was being 
turned there across the tracks in Madison street in the 
middle of the biock, I paid no attention whatever. I 


didn't knew; { didn't see er hear this car at all until it 
struck the automobile.” This testimony convicts piaintiff 


of an entire lack of ordinary care for her own safety at 
and before the time of the collision, for which negligent 


conduct the law inhibits a recovery, ‘While the negligence 
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of Agnes Carden cannot be imputed to plaintiff, atill plain- 
tiff is responsible for her own negligence, nnd in not making 


such efforts as were within her power to avoid the collision 


she was guilty ef neglirence which inhibits 2 recovery. | 
What was said by the writer of this opinion in the case of 
Fredericks v. Defendant, in case Cen, No, 25096, not yet 
reported, is equally arplicable here: 


"Recause plaintiff was a guest cf the car owner 
and was not driving the car does net exonerate him from 
the duty of care so far as, under the circumstances in 
which he was at the time situate, he was capnble of exer- 
cising. The law will not exclude a total absence of care 
because plaintiff wae not driving the car, On the sone 
trary, the law imposed upon him the duty tc use such care 
as he was able, He could net, as the evidence foreshadows, 
sit back silent and motionless in a pesition ef vanger 
open to his observation, He was not, in the circumstances 
ef this case, absolved from any care or relieved from the 
general legal principle that he must be in the exercise of 
due care for his own safety at the time of and immediately 
preceding the accident in order to entitle him te recover,*® 


For the want ef ordinary care on the part of 
Plaintiff, the exercise of which would have avoided the acci- 
dent, the judgment of the Circuit Court is reversed with 
findinas of fact, 
REVERSED WITH FINDINCS OF FACT, 
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562 - 23907 FINDINGS OF PACT, 


The court finds ag ultimate facts that 
plaintiff was net in the exercise of ordinary care for 
her own safety at the time of the accident in whieh she 
received injuries damages for which are sought in this 
suit; that such lack of ordinary care was the proximate 
cause of the accident and the resulting injuries to 
her; end alse that the defendant was not guilty of any 
negligence charged againat it in plaintiff's declarae 


tion, 
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THE PEOFLE ex r 
WFYRNEL, 


« STANISLAY 


2101.8. 156 


APPEAL FROM CIRCUIT COURT 
vs, 
OF COOF COUNTY. 
TEE POLISH RATIONA. 
OF THE WRITED STATES CY NORTH 
AMERICA, 

Appellant. 


MR, FRESIDING JUSTICE HOLOOM 


DELIVERED THE OPINION OF THE COUNT, 


This is an appeal from an order awarding a pereap- 
tory writ of mandamus restoring the appellee petitioner as a 
member of the respondent appellant, from which he was exe 
pelled March 25, 1915, 

In the view we take of this case it is unneces- 
sary to particulsrize asa to the charges made, which resulted 
in the expulsion of the petitioner, It is not our function, 


| 
nor was it the function of the trial court, to review the NS 


record of the proceedings and trials which culminated in j 
petitioner's expulsion frem the defendant order, It ‘is, 
however, material te decide whether the respondent had 
jurisdiction of petiticner and the right toe expel him if 
the charges preferred acsinst him were found te be true, 

there were five accusations acninat petitioner, 
ef four of which he was adjudged to be guilty, These charges 
were in writing and are in aubstance: 

lst. That petitioner, being a member and 2 director ef 
respondent alliance,took 2} per cent as & commission from Micnael 
Przybylo, a member of Group 1041, for procuring for him a lean 
from the alliance in preference tc cther applications pend- 


ing prior to Przybylo's; that for such commission in the 


nature of a bribe petitioner agreed to procure the loan withe 
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in a week; that petitioner represented that the commission 


was to be divided among the members of the central govern- 
ment of the alliance, 


end, That petitioner exterted from another 
member named Jacob Fulik §100 under threat that he would 
spoil the loan if the §100 waa net paid him, 

Srd. That petitioner purchased a building 
nunbered/ Wilmot avenue for $7,000 and desiring to get a 
lean of $5,000 from the alliance on its security he pro- 
cured a lir, Lach to take the title teuporarily and make 
application for the loan, which he did, and was paid $25 
for so doing; that petitioner procured himself to be 


placed upon the valuation committee and got the loan with- 


in twenty-fpur hours and then had the title to the prop- 
erty conveyed by Lach to himself, 


4th, That petitioner betraved confidential 


matters of the central govermient of the alliance in ore 


der to hinder the csrrying through of many projects for 
the good of the respondent organization; that he gave the 
annual minute book to a Wir, Debski, contrary to the rules 
of the order, and that he gave it out that there was a spy 
who was a member of the central government, who made false 
stateaents regarding the same, etc. 

Sth, That he caused slanderous articles to be 
published in two Polish newspapers on February 17, 1915, in 
whieh he pictured members of the central government as per- 
gons working only for their own private gains; whereas pe- 


titioner was the only one in the whole central government 
who net only drew gains from the alliance, but always did 


#0 in a dishonest way; that petitioner in these articles 
stated that he resigned solely on account of growing tired 
of working for the good of the ergenization, when, in 


reality, he resigned beacause he grew tired cf plotting to 
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make money easily end to get contrel ef the alliance, 


A copy ef these charges was served on petie 


tioner and a trial board appointed in acecrd with the 


rules and regulations of the alliance, 


Under the rules of the alliance, a meuber 
might be expelled therefrom for some of the four offenses | 
charged and of which petitioner was feund guilty, 

At the time the charges were made against 
petitioner he was a director and a vice-president of the ale 


} 
liance, The petitioner answered these charges, was given 


a hearing, appeared in perecn and put in his defense, and | 
being adjudged guilty was expelled from membership, 
from this decision petitioner appealed to the 


supervieory counzel, as he had under the rules of the ale 
liance the right to de, and the action of the trial board | 


and its sentence was affirmed by that body, A further ap- 
peal to the Schenectady cenvention from the supervisory 


council waa taken by the petitioner, and September 25, 

1915, the action of the supervisory council was confirned 
by that convention, Here the case we think rests as finally 
determined in accerd with the rules, regulations and prace 
tices of the alliance, 

It affirmatively appears that petitioner had 
notice of the charges preferred sgeinet him; that he was | 
served with a copy of them; that he also had notice of the | 
time set fer the hearing and his trial under the charges 
made; that he appeared in person and contested the verity of 
these charges; that he presecuted two appeals from the ore 
der of expulsion and was defeated in both of them, The 
charges made were of the nature and character which the 
rules and regulations of the alliance permitted, Ye there- 


fore deduce from these facts that there was jurisdiction of 
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the subject matter of the charges and of the persen of pe+ 
titiener, This was ample to justify the finding against if 
and expulsion of petitioner as a wenmber of the alliance. 
While the trial board was legally appointed, petitioner ob- 
jected to one of the members thereof as incompetent to serve 
Thet«was a matter for the alliance te determine and not the | 
courts, With that judgment we have no authority under the 


law to interfere. It is also insisted by petitioner that 
/ 2 


io a 
vf i as 
/ 


he had theretcfore been acquitted upon trial of three of | 


the charges made agsinst him and that as to them the case 
was res udicata, Be that as it may, there are two 
answers to this ingsistance, In the first plnee, there be- 
ing five distinct charges made ageinst petitioner, two of 
them would still rewain for hearing and disposition if the 
res adjudicata contention of petitioner was heeded, and | 
furthermore, in the condition eof the law hereafter cited, 
we have no right to review the action of the trial board | 
where it had jurisdiction of the subject matter and of per 
titioner, which we held it had, - 

No intendments are to be indulged regarding 


= 





the right of s party to a writ of mandawus, One who seeks | 
thio extraordinary remedy must by averment and preof show i 
ungualifiedly a right te the writ, Mere informality in 
the proceedings attacked is insufficient to warrant an 
award of the writ, Expulsion of a member of a corporation 


will not justify interference by mandamus where it appears 





from the record that there were just grounds for such ac- 


tion and that the petitioner had been acting in hostility | 
to the corporation and that he seeka a restoration in order 
to continue such conduct of nestility, High on Extracrdi- 
nary Legal Rewedies, 3rd ed., Sec, S01. We think the record 


sufficiently shadows forth that petitioner not only did act 
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in hostilaty te the alliance, but was guilty of actions 
hostile to its well being, good name and presperity, and 


that he is go malign in his conduct toward the alliance 


that if restored to membership hw would continues the cene- 


duct which the alliance regards as hoesatile te its well 
being, as the trial board found, and which finding was 


confirmed on twe appeals, 
Under well settled legal principles the ale 
liance had a right to discipline petitéoner, one of its 


members, as it did, notwithstanding he had a financial 7 
interest as an insured mesber, of the benefit of which 
expulsion from the order would geprive him, hoore v. 


National Council Fnights and ledies cf Security, 65 kas, 





452, in which the court said: 
"It is further urged that the property righte of the 
plaintiff in error may not be taken from him except by 
due process of law, The correctness of this proposition 
is freely granted, The right to be free from discipline 
is not, however, a property right; and discipline may 
preceed to the point of suspension or expulsion from the) 
order, even theugh such disciplinary measures result in | 
the forfeiture of the rights of the expelled member, | 
Beyond this, due preceesedings, based upon preper by-laws 
of a volunta assccintion, constitute due process of \ 
law as te members of such an association," 
seco, 55, Niblack on Benefit Secieties, is to 
the effect that where a society ects in disciplining its 
members in conformity to its charter and within the powers 
of its rules and regulations, and the proceedings are not 
irregular, action of expulsion is conclusive and cannot be 
inquired into collaterally by mandamus cr any other proceed- 
ing; that the scciety in such o case acts judiciplly and 
its sentence is cenclusive, like that of any other judicial 
tribunal where there is no provision for review, “When an 
expelled member resorts to a court of justice to compel re- 
instatement. he dees net appeal from the judgment, as courts 
| 
have no appellate jurisdiction in such eases, All that the | 
| 
\ 


court can be asked to decide is whether the charge against 


i 
if 
iy 
| 
i 
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him was sufficient under the pewers of the seciety and 
whether the necessary steps for his expulsion were regu= 
larly teken after notice and an opportunity to be heard 
aceorded, All these essential elements being present in 
this case, the courts are without jurisdiction te review 
the order expelling petitioner, 

The courts of review in this jurisdiction have 


‘ 
in the main held to the dectrine prorulgated by the text 
writers supra, In Croak v. High Court, ete., 162 111, 

296, the court said, queting from the Appellate Court 
epinion;: 

"Where the tribunal of e voluntary seciety 
proceeds regularly, - tiiat is, in acccrdance with its 
cwn rules, they being net contrary to public policy or 
the law of tne land, + and its procedure not being mala 
fides or repugnant te natural justice, the merits of a 


udm@ient thus rendered will not be inguired into ccl- 
laterally,* 


The record discloses that the trial beard pro- 
ceeded regularly in accord with the rules of the alliance, 
that nothing thev did was contrsry to public policy or the 
law of the land nor maln fides er repugnart or contrary to 
natural justice, 

| In Keefe v, Yomen's Gatholic Order of Yoreaters, 
162 ibid, 78, it was said: 

"Courts are alwnvs reluctant to interfere with 
the disciplinary powers of voluntary organizations, 
whether incorporated or unincerrorated, * *# guch in- 
terference will never be justified, unless the exercise 
ef the power has been without jurisdiction, er marked 
by gross injustice and unfairness," Pitcher v. board 
of Trade, 121 ibid 412; Green v. Same, 174 ibid, 585. 


The Circuit Court erred in awarding the per- 
emptory writ of mandasus and its judgment is therefore ree 


versed but the cause is not remanded. 


REVERSED WITHOUT REMANDING, 
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AUPRAL PROM MUNICIPAL COURT 






cITy oF CHICAGO, | 
A 


v3, 
OF CHICAGO, 
WONG WAH, 

Appellant. 


MR, FRESIDING JUSTICE HOLDOM 
DELIVERED THE OFINICN OF TH# CCURT. 


Appellant was convicted in the trial court of 
a violation of Section 2607 of the ‘unicipal Code and sen- 
tenced to pay # fine of two hundred dollars and costs of 
nine dollars, with the alternative sentence on failure to 
pay 38id fine and costs of impriscnment in the Feuse of 
Cerrection of the City of Chicago for n period not to exe 
ceed six months, 

Appellant has failed to file the record to the 
present March Term, Appellee has docketed the cause on a 
short record and has moved this court to affirm the judgement 
of the kvunicipal Court, Yor the reasons stated in an opine 
ion coincidently filed in case Gen, No, 24525, the judgment 
of the Funicipal Court is affirmed. 

APFIRMED, 
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APPEAL FROM MUNICIPAL COURT 
vs, . 
\ OF CHICAGC, 
ABE KNISOLOPSEY, | fj 
sd a ) 
\ y 
‘ea 


ER. PRESIDING JUSTICE HOLDGOM 
DELIVEREP THE OFINICH CF THE COURT. 


Aprellant was convicted in the trial court of 


& violation of Section 2267 of the uniciprl Cede and sene- 


-tenced to pay x fine of fifty dollars and cests of cix 


doliars and fifty cents, with the alternative sentence on 
failure to pey said fine and ccsts of imprisonment in the 
House of Correction of the City of Chicago for a period 
not to exceed six months, 

Appellant has failed to file the record to the 
present March Term, Appellee has docketed the cause on a 
short record and has moved this court to affirm the judge 
ment of the Municipal Court. For the reasgona stated in an 
eninion ecoincidently filed in case Gen. No, 243235, the 
judgment of the Municipal Court is affirmed. 

APFIRMED, 
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O1.A.163 


Appéliee, 
APY RAL PROM RUNICTIFAL COURT 
Vs, 
j OF CHICAGO, 
ISADORE COHEX, ’ 
Appellana 
2 
eat 


WR. PRESIDING JUSTICE HOLDOM 
DELIVERED THE OPINION OF THE COURT, 


Appellant was convicted in the trial court of 
a violation of Section 2012 of the kunicipal Code and sen- 
tenced to pay a fine of one hundred dollars and costs of 
six dollars, with the alternative sentence on failure to 
pay said fine and costs of imprisonment in the House of 
Correction of the City of Chicago for a period not to exe 
ceed six months, 

Appellant has failed to file the reeord to the 
present Mareh Term, Aprellee has docketed the cause on a 
short record and has moved this court te affirm the judgment 
of the Wunicipal Court, Yer the reasons stated in an opine 
ion coincidently filed in case Gen. Ne, 24323, the judge 
ment of the Municipal Court is affirmed. 

A¥PPIRMED, 
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\ | ( YT A ~ 
CITY OF CHICAGO, ) I V Lethe ff 6 4 
4 Appellee, ) 
" APPEAL FROM MUNICIPAL COURT 





ve. 


*% OF CHICAGO, 
JOSEPH SHORE, * 
Appellant, 


2 
4) 
f 


MR, PRESIDING JUSTICE HOLDOM 
DELIVERED THE OPINION OF THE COURT, 


Appellant was convicted in the trial court of 
a violation of Section 2807 of the Municipal Code and sene 
tenced to pay a fine of two hundred dollars and costs of 
six dollars, with the alternative sentence on failure to 
pay said fine and costs of imprisonment in the House of 
Cerrection of the City of Chicago for a period not to ex- 
ceed 3ix months, 

Appellant nas failed to file the record to the 
present March Term, Appellee has docketed the cause on a 
short record and has moved this court to affirm the judge 
ment of the Wunicipal Court. For the reasons stated in an 
opinion coincidently filed in case Gen, "o, 243523, the 
judgment of the Punicipal Court is affirmed, 

AFFIRMED, 
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CITY OF CHICAGO, | 


Aprelles, 
% ) APPEAL FROCK MUNICIPAL COURT 
v3. . | rj 
‘ (OF CHICAGG, 
ROBERT PRARL, % é 
Appellant, ) f 
% & 
y a 


MR. FRESIDING JUSTICE HOLDOM 
DELIVERED THE OPINION OF THE COURT, 


Appellant was convicted in the trial court of 
a violation of Section 2012 of the hunicipal Code and sen- 
tenced to pay a fine of one hundred dollars and costa of 
gix dollars, wita the alternative sentence cn failure to 
pay anid fine and costa of Laprisonment in the house of 
Correction of the City of Chicage fcr 5 period not to exceed 
siz months, 

Appellant has failed to file the record to ihe 
present kerceh Term, Appellee has decketed the cause on a 
short recerd snd has moved this court to affirm the judament 
of the Hunicipal Court, Fer the reasons stated in an opin- 
iecn eccincidently filed in case Gen, No, 24523, the judg- 
ment of the Funicipal Court is affirmed. 
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APPFAL YROK PUNIC IPAL COURT 
OF CHICAGO, 





MR, PRESIDING JUSTICE HOLDOK 
DELIVERED THE CFINION OF THE COURT. 


Appellant was convicted in the trial court of 
a violation of Section 2012 of the Municipal Code and sen- 
tenced to pay a fine of two hundred dollars and costs of 
six dollars and fifty cents, with the alternative sentence 
on failure to pay said fine snd costs of impriscnment in the 
House of Correction of the City of Chicago for a period not 
to exceed six months, 

Appellant has failed to file the record te the 


present Warch Term, Appellee has docketed the cause on a 


/ Short record and has moved this court te affirm the judg- 


as 


ment of the Municipal Court. For the reasons stated in an 
opinion coincidently filed in case Gen, Ne, 24525, the judg- 
ment of the Kunicipal Court is affirmed, 

APY IRRED, 
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“hphoar ee, ) 94 OY TA YF are 
} as FAGK SUPERION COURT 
ve, 4 { f 
& pa GF COCK COUNTY. 
IRA M. COBE, : j 
Appellant. /j 
) ¥ 
‘ it 


MP, JUSTICE DEVER VALIVOYRED THE OFIVICN OF TRE CCl 


The complsinant, *, LL, Carwile, filed hia bill 
ef comrlnint in the Superior Court ef Cook County against 
the defendant, Irn &,. Cobe, in which bill of cempinint he 
seught to reform a certain written instrument and ebtain 
a decree agrinet the defendant fer the sum of $10,000, A 
decree was entered in the cause in favor of the ecmplainant 
for anid eym on April 306, 1917, and the defendant brings 
the cause te this ceurt by appeal for review. 

the written instrument which furnishes the 
basis fer bite wevion was executed by Cobe, defendant, at Chie 
cege, June 11, 1910, end by Carwile, compluinant, st Pecos, 
Texes, On June 13, 1910, Frior te these dates the complainant 
hed entered ints * contract with one Sweneon, uncer which 
complsinant hed agreed te construct a certain rsilroad from 
Fecos, Tevns, te fon Salomon Uprings via Ssragosa and 
Belmorhes, Texas, 2 4istonce of eprrexivately 4) miles, 

The evidence heard on thse trinl tends to prove 
thet Gwengon through finoneial daiffieultics waa unavie te 
@ouplate the contract with complainant for the ui) ding 
of the road and that aa a vesult of this fact the defendant 
Cehe was appenled to to take ever the interest, in some 
measure, of Swenson, in the goentract, Ags a reaulit of 


negotiations Cobe entered inte a contract with compininant 
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Cerwile, uncer which they agreed in writing that complainant 
was to be paid a bonus sum of $10,000 for the completion 
of the reilroag in question to Saragosa, Texas, on or before 
August 1, 1910, and a similar sum upon its completion to 
Balmorhea, a point seven miles beyond Ssragosa on the line 
of the proposed railrosd, on or before Jenuary 1, 1911. 

At the time this contract was entered into the 
railroad had been constructed by complainant to a point 
about nine miles from Saragosa. That part of the contract 
which relates to the promise to pay $10,000 on the completion 
of the railroad as far as Sseragoss is as fellows: 

"* # # * it being expressly understood and 
agreed, however, that no part of such ten thousand | 
doliars (10,000) shall be paid or be due seid Carwile 
unless said railroad enters Saragesa on or before \ 
August 1, 1910." 

Prior to the execution of the contract, Carwile, 

ae stated, had an agreement to build the railroad with one 
Swenson. Under this earlier contrsct it was agreed that 
Carwile was to be paid certsin sums of money by wey of bonus 
on his completion of the railroad to certain points within 
the times prescribed in this contract. the railroad was to 
run through certain largely unsettled ferming lands in Texas, 
owned or controlled by Swenson and others, and it wes for 
the purpose of selling and exploiting these lands that it was 
proposed to build the railroad. The railroad was not completed ) 
by complainant to Saragosa until sugust 17, 19109, and the 
matter in controversy is as to whether Cobe is now required 


ie 


to make this £10,000 peyment which the contract between 


| 

the parties expressly provided was not to be paid to | 

complainant unless complainant had completed the railresd | 

to Saragesa on or before August 1, 1910. | 
The theory ef complainant's bill is that the 


defendant, Cobe, “without the kmowledce or consent of the 
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complainant, fraudulently changed, or caused to be changed, 
ene of the clauses in said decument, * * # so that the same 
reads as follows: 


“after July 10, 1916; (d) out of the moneys 
reslized from the sale of the two thousand and ten 
and thirty-one one-huncredths (2,010.51) eeres of 
farm lanis, shown more fully uvon Exhibit A attached 
hereto, the sum of five dollars (%5.0°) per acre when 
the raldirosd from Pecos, Reeves County, Texas, is 
completed eo thet it enters the town of Saragosa, on 
ali of seid farm lands then already sold and on each 
sale thercefier as made ond when deed therefor is 
delivered to the respective purchasers, until a total 
of ten thousend deliars ($10,900.00) is se paid to 
the said Carwile from the moneys realized from said 
farm lends; it being expressly understood and agreed, 
however, that no part of such ten thousend dollars 
($10,000) shell be paid or be due said Carwile unless 
paid railroad enters Saragosa on or before August il, 
1910.* 


In brief the complainant insists that the defendant 
freudulentiy caused a change in the writing se6 that the date Hh 
August 1, 1910, wee inserted in the contract for the date 
Jenuery 1, 1911. 

it is insisted on behalf of the defendant that | 
the payment to be mate on completion of the work required ef | 
complainant under the contract, on or befere August 1, sie, (/ 


should be regerded as a bonus for completing the work within 





the time specified in the contract, and further that the | 
evidence introduced on the trial does net tend to prove that | 
the contract was in fact surreptitiously altered by cette 
as charged in compleinant’s bill. 

the evidende tends t2 prove that the period of 
time beginning auguet ist was the most favorable time to 
bring prospective purchasers to the lands adjacent to the 
proposed railroad and that the delay in completing the wor 
to August 17, 1916, was a matter of serious consequence to 
the defendant end others who had financed the building of 
the read, 
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The contract made by Cebe with the complainant 
was in substance similer to that originally made between 
compleinant and Swenson, The contract price to be paid 
the complainant for the bailding of the railroad was defi- 
nitely fixed in this contract, The bonus payuents, how- 
ever, were to be paid him only upen His scompletien of the 
work at or before the times specified in their contract, 

Under the evidence in tnis case there can be 
gmall doubt that the $10,000 payment was to be paid to come 
plainant as a reward for his completion of the contract at 
or before the time apecified therein, The refusal of dee 
fendant to make this payment was in neo sense an attempt on 
his part to enforce a forfeiture as the trial court seemed 
to think, Indeed, the plaintiff's only theory, as we read 
the pleadings, is that by fraud on part of defendant the 
contract was made to read August 1, 1910, when in fact and 
by a prior agreement of the parties it should heve read 
January 1, 1911, 

Correspondence in the form of telegrams indi- 
cates that prior to July 10, 1910, Carwile and Levin, Cobe's 
attorney, had substantially agreed upon the terms of the con- 
tract which was subsequently executed, it is conceded that 
Levin in the original dreft of the contract which was made 
by him inserted the date January 1, 1911, and it is insisted 
on behalf of defendant that this date was placed therein 
through error, It is further admitted that this date was 


changed to read August 1, 1910, before the contract was exe- 
cuted by either of the parties, Levin testified that the con 


tract was drawn about June 3, 1910; that immediately there- 
after he read it over and noticed a mistake of "June 1, 1911, 
and I had the stenographer cerreet it on all the copies I hed, 


with the exception of the one I myself changed in ink for her 
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guidance;* thet hie stenographer made the change in the date 
of the contract as directed by him, Aside from the fact that 
Levin acted in the matter as atterney fer Cobe there is no 
evidence in the recerd tending to show that Cobe had au- 
theorized levin to bind him to the terms of any contract otner 
than that shich was in fact executed by complainant, 

The original contract between Swenson and Care 
wile previded for the payment te Carwile of a bonus of 
$10C,000 in monthly installeents, beginning Wareh 1, 1910, 
and thie contract provided for the completion of the rail- 
read to Faluorhea by June 1, 1910, On Jume 15, 1910, the 
railroad had been compicted to within about nine miles of 
Saragossa, ‘The evidence is clear that Carwile was unable 
to complete hio contract with Swenson within the time speche 
fied in the contract, and hence the negotiations which re- 
sulted in the contract with Cobe. 

It will be noted that Carwile on January 326, 
1910, agreed with Swenzon to enaplite the road from Pecos, 
Texas, via Saregosa te BPaluwerhea, 2 distance of appreximstely 
36 miles, by June 1, 191¢, The distance between Pecos and 
Saragossa is about 29 miles and at the time that Cebe and 
Carwile entered inte the contract in question, June 1%, 1910, 
the road had been constructed te within about nine miles of 
Saregosa, The evidence shows that on this date Carwile was 
in need of money; that construction werk had been stopped 
upen the railroad and that Swenson was aiso in serious 
financial difficulties, it is admitted by Carwile thet the 
parties representing Cobe and others had asked him to con- 
Struct the railread to Saragesa by August 1, 1916, although 
he now insists thet he refused to se bind himself, There 


is much conflict in the testimony a3 to what was said at con- 
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ferences in Chicago, to which Carwile was a party, before 
the execution of tie contract, and if the question of fact 
under ceonsideration was to be determined by the evidence 
heard in relation to these conferences, we would be dis- 
inclined to disturb the conclusion reached by the trial 
court. Whatever may have been said by the parties who 
were interested in the completion of the ra@ilroad, it is 
conceded that the contract when executed by the parties 
te it bore the date August 1, 191°, ‘Shen the subject 
matter of this contract is taken inte consideration and 
when consideration is given te the obligations which Car- 
wile assumed under a prier contract with Swenson and in 
view of the undenied fact that it was of great importance 
to the defendant and cther interested persens to have the 
railroad to Garagosa completed on or before August 1, 
1910, it is not unreasonable te suppese that Cobe would 
not censent to the insertion in the contract cf the date 
January 1, 1911; the evidence siiows that Carwile stated 
that he would be able te finish the road to Saragossa on 
or before August 1, 1910, . 

Several persons whe were suprorting the en- 
terprise and who were interested in the lands, whieh it 
was thought could be marketed if the road were built, 
mest, if not all, of whom were creditors cf Swenson and the 
Swenson Land Company, were anxious for e prempt completion 
of the work. ‘Because cf the difficulties hereinbefore re- 
ferred te the work had already been delayed, and we think 
that it reasonably appears from al) ef the evidence in the 
record that prior tc the signing of the contract in quese 
tion all ef the persons interested in one way or another in 
the construction of the railroad desired to have the work 


completed to Saragossa on or before August 1, 1910, 





exited yyetng & ew otlwes) KOEEW OP jdganti® ni ‘denote? 
gga Ye bi ddeup Had th bee (Pomddmes sar 1S ‘qoléucexe os? 
panohive odé vd beakers fsb of at ‘gan wulsatebiecos sober 
aedb Od bivow sv .adgnere roo edad or aobda ren ai Banda 
lads elt Ud boddvon avtew tones oad éatitels of beattont 
enw ealtasq aie it bhae casd eyed yam waved acl too 

et 31 \baovflet oat te ridtietaese ott ‘ak Bodearedad atow 
edivang bud qa hediclxe naw Peevened O46 thud bebeames 
too baer ond eee “loth e lt eae tah ene otod ‘#Y ov 

Sia dbrderedd tends ‘Sded wemee of Foatdned Vids we ‘water 
aca sis tale gnoltagi fee ond ot raw bi, ot nolsarehtenos iste | 
ai ben doddewt dete doatedes 4olty » eebaw hbdudin whine 
aniiivegues sackg Yo saw FF Fede ton? Be taDAW out te weir 
wad stad 69 navoteq S8/68ternl tedeo haa vriabaates its PY 
of Fesgus erated 38 mo laiahiden atcha agogotal ay: pasatiad 
hinow efod sade eregqud “ot oivonsaaevnn ton ed te 0sek 
atay edd to Jodutncd odd ai moidzeank oud o8 Susenen fon 
bosate efiwiss teds avote voreh ive ‘eat 2 Per f emu, 


a6 Bsogntee of bact sn? ‘Hebe’ ot otde i Shute ad ‘Fads 
oer oa Anes ototed Aa 





nb ited’ seatiand 9 t5t died oor tie ae) aaa win 


te é Eda Wan 
w 
ee \ 
, Midi » q 
Ae vi Aen 
se 





Carville testified that: 
"If all ef the material had been there I could nave 
Completed the rosd to Sarsgesa within ten days or two 
weeks after the 15th day cf June. There was delay bee 
cause of BlocheFollak & Company. “here wasn't every- 
thing done that [I could have done to reach Saragossa by 
the first of August. There was 9 breakdown there, 
There were many rensons why I dédn't get te saragesa 
by the lst of August, I de not remember all of them, 
The breakdown was one of then," 

Later in his testimeny on cresa-exanination 

this witness said; 


"The breakdcwn couldn't have prevented our 
getting there by August lst, * * #** 


and his testimony was otherwise such that it is difficult 
te arrive at any other conclusion, even from hia own 
testimony, than that he expected and intended to complete 
the road ta Saragosa before August Ist and that he wae 
prevented frem so doing by occurrences such as those above 
referred te and the breaking down of two locomotives em-~- 
ployed by him in the work, 

It was further shown in the evidence that 
Levin, attorney for defendant, arrived at ! ees, Texas, on 
Friday morming, June 16th; that he enrried with him the 
copies of the contract together with other papers; that he 
met Carwile about 9 o'clock that merning in the office of 
his, Carwile's, attcrney, one Judge Ress; that he head Left 
the copies of the contracts which Cobe was to sign with 
Ceobe for examination and that Cobe was to send them to 
him at veeos, Levin says that he handed Carwile and his 
attorney copies of the contract, 

Ress, attorney for Carwile, with reference to 
what heppened at Pecos said in substance that j.evin had 
handed him, Ross, the copy of the contract whieh Carwile 
was to @ign snd which Cobe had mailed to Levin at beeos; 


that he took the contract from jevin and glanced at the 
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opening lines of each paragraph; that he exawined it only 
sufficiently to satisfy himself that “it was a cepy ef 
that which i had in my office a11 that time which had come 
through ir. Winkler"; that on his advice Carwile signed 
the contract in Kis presence and handed it back te hin, 
Ress; that tne witness did not know that the date August 
1, 1910, had been inserted in the centract; that he there- 
after pleced the contract in his safe; that Carwile signed 
the contract about two o'clock in the morning in Ross' of- 
fice and that he, Carwile, was at the time anxious te 
leave Feeos City on a train departing therefrom shortly 
thereafter, 

#e think the evidence preponderates in favor 
of the contention that Carwile consciously entered inte 
contract fer the completion of the read to Saragoga on or 
before August 1, 191¢,. A careful examination of the his- | 
tery of the whole enterprise as shewn by the recerd leads | 
one to the conclusion that there was every sufficient | 
reason for this prevision ef the contract so far as the in- | 
teresats of the defendant SCobe were cencerned. The testimony | 
of the complainant himself is definite that there was nething 
inherently impossible or unreasonable about this requirement 
of the contract, and he testified that he could have completed 
the work within fifteen days, The contract was finally exe- 
cuted on June 13th; this would heve given Carwile about 47 
days te complete the work, Under such circumstances it is 
difficult to believe that the defendant or his atterney Levin 
would attempt te perpetrete a fraud such as is suggested here, 
At the time at which it is smid the alleged fraud was come 


mitted beth complainant and Levin hed every reason to be- 
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lieve that there would be neo difficulty encountered in 
Completing the work on the railroad to Sarsgosa befcre 
August 1, 1916, in the absence of » sufficient motive for 
eo dcing it is net conceivable that tevin, # member of 

the bar, would undertake to practice s fraud, which, if 
discovered, wight be follewed by sericus eonsequances to 
himself. 

The complainant and his counsel hed ample 
opportunity to examine this centract befcre its execue 
ticn, Complainant's attorney says that he tock Levin's 
werd for it that it was copy ef ep pwaper which the witness 
eaid hed been delivered to him by one “inkler, attorney 
for Carwile., It dees net appenr from the evidence that 
Levin in fact knew of the contents of the paper delivered 
to Ross by VYinkler, if Teast testimony is to be believed, 
There is evidence which tends to prove that Pess had a copy 
ef the centract in his peseession three days hefere Carwile 
signed the certract., Fut, in any event, it was Pess’ duty 
and he had ample opportunity to exarine the contract which 
he advised his client to execute, It is a fair argument 
thet even if euch fraud had been attempted, either Carwile 
er his attorney weuld have discovered it before the execu- 
tien of the contract and Cobe mist have know, and we will 
S®ssuce that his legal adviser must have known, that if such 
freud had been attempted it could have been set aside at 
once upon discevery, 

The complainant asserts that during the 
conferences in Chicage he vehemently protested against the 
August 1, 1916, provision of the contract; that the pure 
ties, there being several in interest, #11 debated this 


question earnestly between them and that he gave more 
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attention to this question then te any other. He signed 

the contract in question on the advice of his ettorney 
without either he or the attorney looking at the contract 
for the purpose of determining whether the dete for the 
completion of the work to Saragosa was correctly written 
inte the centract in accordance with the prior agreement. 

Ho change was in fact made in the contract. The real | 
issue of fact is whether the defendant or his attorney | 
had procured the complainant to execute a contract to the | 
terms of which he had never in fact agreed. Cobe and snwid 
never met prior to the execution of the contract. So far 

as the evidence shows the contract which was drawn by Levin 
was submitted to both of the partics and each had the same 
opportunity to kmow of its contents before he signed it. 
While there was mich discussion had between Cobe's attomey 
and Carwile end others with reference to the matter of 
budlding the railroad, ne binding cmtract was executed by 
Cobe until the azreement in question was in fact signed by 
him. 

The testimony of both Levin and Friend, the 
attorney who accompanied him to Pecos, is to the effect that 
Ress cerefully examined the papers submitted to him and which 
were executed by Carwile. Carwile end Ross, his attorney, 
eccupied the same suite of offices at Pecos and Sous kept 
the contract in his possession until “ecember 19, 1910. 
Carwile, however, made no complaint about the matier in 
dispute until after he had completed on August 17, 1910, the 
construction of the railread to Saragossa. 


In Silurian 013 Co. v. Heal, 277 Til. 46, the 
Supreme Court said; 
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requirements of the law as set down in the above authorities. 


To say the least it is doubtful whether the contract was changed 


"There is, however, a strons presumption that 
when parties reduced their agreement to writing it 
expresses their intention, end to overcome the | 
presumption that the writing is their agreement the 
evidence must be clear and convincing, and the court 
will never grant relief except upen the moet satigse 
factory evidence and because of its evident justice 
and necessity ** ® , 


*A reformation can only be had upon clear proof 
that the alleged mistake was mutual, and the proof 
mast be such as to leave no fair and reasonable doubt 
upon the mind that the instrument does not embody the | 
final intention ef the parties, but was executed 
under a common mistake and expresses what neither 
of the parties intended.” 


In the case of Lines v. Villey, 253 Ill. 440, 


the Supreme Court ssid: 

"The usual rule is, that where there is a | 
written agreement the whele sense of the parties is 
presumed to be comprised therein. (Story's Eq. Jur., 
12th Hd., Sec, 153.) Such instrument will not be 
ehenged unless fraud, eccident or mistake can be es- 
tablished by the strongest and most convincing 

Bilyeu, 30 111. 228; Carson v. 


evidence, Ve 
Davis, 171 id. i987; Stanley v, Marshall, 206 Id. 20; 
Koch v. Structer, bie" Trs B46 j @ mistake is 


conceded by both sides or proved by satisfectory 
evidence equivalent to an admission, courts of equity 
wili not hesitate to reform a deed. The rule, however, 
forbids relief whenever ‘the evidence is loose, 
equivocal or contradictory, or is in its texture open 
to doubt or opposing presumptions. The proof must be 


such a8 will strike ali minds slike as being unquestionable 
and free from reasoable doubt.’ (1 Story's Bq. Jur. 12th 


Bd. Sec., 157) The sutherities all agree that parol 
evidence of the mistake and the slleged modification 
must be of such a nature that the resulting proof ‘met 
be established beyond a reasonable doubt. Courts of 
equity do not grant the high remedy of reformation upon 
a probability nor upon e® mere preponderance of 
evidence, but only upon a certainty of error.’ (2 
Pomeroy's Eq. Jur. 3d Hd, See. 859.) The authorities 
eited (including decisions of this court) by both of 
the learmed euthors just quoted fully sustain the con- 
clusion they have reached," 


In our opinion this case is fer from meeting the 


as alleged in complainant's bill of complaint. 


and the @ause wili be remanded with directims to dismiss 


The decree of the Supericr Court will be reversed 


complainant's bill for want of equity. 


Parrot any, 
DECRKE REVERSED.aND cause [Uv Hunt 


ote ae 2 ae — 


¥, 
f W 


fase? 


v 


| fants soliquimetg ypeowta 2 .cevawed ,ef avect® 


ens emoo%svo of ban ,aeidnsdal alets «sage ge 
eid shensetge shoe of anid iew eit gad? noliquusaxg 


teety seels aoqe bad od vlao. neo. aeh daatetrrA®, 


vedtkex tadw seuuetqxe Dee cin nowmeo a tebaw 


0) . 44D COS. Ret +e pants Wo eaeo odt af. 


3 et exasdtt oxecw tari <4 viox Lapaw, ptt® . 


ed gon iLiw amamutdent Aye {(.68f .o0d ,.be dag 
“se o¢ sao wlateim co tgebioo’d , onan ssoloay begs 
ger seem hae taounotie als 





= 


al etacater 


etevewod ,ofux ed? .beeh 9 moter of atats 






4 


soitaotthbom begeiio add baw ededeim of3, 20, sore Sive 
See feusn' tooxq poabifiuest oft ged) suvdaa 5s foge te od toum 
oo Se ade ade eldeasaseto breyed haan d 


te ao meh eget 7 ete o noow vom Ye iikdadors 
8) *,vorre Yiaisdsee a ate yaa ‘od Cd 
eektizodiun od? (.986 .99% 26% BO, aul ope & 5 
40 died et (dnupo otdd Yo anolalead gatbutons) bad 
enoo 983 nladgeun yin. hetoup tes, sods 


ott puktoos met tat wd Anan gtrig ao knkge ad 4 


we a patmalh oF amisoouth ditw beb: sl aes di 


APONTE A! eg Hd Wane 


| ee 
toorve eat bas ,Leviom wow siuseim bogeiin add tact |” 
| tdiob aldaneseea bom the? of aveot of 2a sous ad gam. 
| edt ybodme gum ssobh tramxterd ect? Jad? bake odd aegs © 
hedsowse paw dud. ,eoltiog A nohine dng Lagt.. 


rhhao s2K0). ome squad, ‘acs, 


da 
Vv nomeae ® whdD OS ota we : Ose] oprah ive 
sO8 . OS OT calacall M a ¢ b Be ive. er 
Say XE Si8 zedounge 


¥ besd.aer psn ion yedt ere . 


fy oat Pat 
ne 





th anivicry e¢ deereetas erry bvouhet .woitreq pede... 


\ 
| 
| guyen add ban ~eaieniynee Sas aselo od Jaunt ospeblive — 
| w@hics trem oid coge tqgeoxe taifex daady seven fits... 
eviseavt foebive adi Yo venaded bra sanshive ytosgoe? 
' of * * yeheaagga baw Q.\ 


“, bobnetat, madving ott ‘lo. 


ai Sakbeas eid 26 eanee elo add tnumeeiys sett ice hie 
att opi ef yrds). -ateves? Sealtemoo. ed of bomuaeng, 


{roses teliaa te rene 20 oid bativ a ri a] pabeseas’ 
¥Ysiupo to eiiwey ,ooleaiabes wm of dJooday b by a9 
Mak ore tlle. 
,ea00t ak sanobive wit! reveasdw. tetior, ebidro2 
aoqo otdtue eff mi el to  exetokbetdme xo Laooviaps | 
od 2 eum. Ioorg pi Naag seockiompootg gaimogga. re Cdweb ad 9.) 
eldsneizuenupray aniad aa ext ha absim ile exiuse ifthw en done | 


«AGRE wt oph atysoge £)  '.dduob aldamanst eet oott bap... 
ieowsgq dads eorga (Le evédluvoriiue ext (VAL ..908 ode 


nogw moitsmro les to voomor sui odd saexy ton ob e5 ysbape sate 


+ aeisirzerius evreds ode nk emo soe aes wal outs Ye es nome tupor 
, begnans aaw deastimo erlt 9 voce Lt siete oh a ‘Sine oab ae et re 
iw + Sakakquoo % % Lind Heeattone at enccunde as 








ik; 


Pita! 


485 - 23830 | # 


‘ < 
3 iP ' e Q 
MARTHA NEVILLE, 9 ¥0 TA. 16 

Appellee, 5 ; 
‘ AIZEAL FROM SUPERIOR COURT 
vs, 7 f 
& OF COOK COUNTY. 

CHICAGO AND ALTON RAILROAD 

COMPARY, ' 


ee eee! 


Appellant, 


UR, JUSTICE DEVER DELIVERED THE OPINION OF THE COURT, 


The plaintiff, Wartha Neville, recovered a 
judgment in the Superior Court for the sum of $1,000 
against the Chicago & Alton Railroad Company, defendant. 
Suit was originally brought against the defendant company 
and one James Conway, whe was employed by it on January 
14, 1914, as a watchman, 

In the declaration it was alleged that the 
defendant, James Conway, while in the course of his en- 
ployment for the defendant company, had violently beat, 
bruised, struck and maltrented the plaintiff and that as a 
result of such ill treatment the plaintiff was seriously 
injured, etc, It was slso alleged in a second additional 


count ef the declaration that the defendant Conway had | 





‘used unnecessary and unreasonable force and violence upon 


the body and person of plaintiff in pretending to place he 
under arrest, and that his said conduct “had been acquiesced 
in, ratified-and approved by said company, with full knowl pdge 
of each and all of said wrongful and unlawful acts," ete, | 

On a trial of the issues presented upon the 
pleadings the jury rendered a verdict against both defend- 
ants for the sum of §1,000, Gm motion of plaintiff a new 
trial wee awarded the defendant Conway and the cause was 


dismigsed as to this defendant, The motiecn for a new trial 
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ef the defendant railroad company was overruled and a 
judgment entered ageinst it on the verdict and it seeks to 
reverse this judgment by arpeal to this court, Flaintiff 
dees not appear here in suprort of the judgement in her fae 
yor, 

There was a decided conflict in the evidence 
intreduced upon the trial, The testimony of witnesses for 
the plaintiff tended tc prove tnat she went upon the 
tracks of the railroad company to rescue a dog belonging to 
her wonich had run upon the tracks; that she was met on the 
right-of-way of the company by the defendant Conway and 
was violently abused and assaulted by him, Six witnesses, 
including the plaintiff herself, testified to the manner 
of the alleged assault, and if the testimeny of these wit- 
nesses is to be believed, the defendant Conway was guilty 
ef a vicious and unwarranted attack upon the plaintiff, 
This testimony is in direct contradiction to that ef eight 
witnesses who testified for the defendant, If the testi- 
mony of these latter witnesses be true, then Conway was 
guilty of no offense whatsoever, They testified that he 
had met the plaintiff under circumstances which énithiertwnd| 
him to place her under arrest; that he had in fact merely 
taken her by the arm and led her from the property of his 
employer and cautioned her not to be again found on the 
railroad company's right-of-way, 

Because of what is hereinafter said we do not 
deem it necessary to discuss the evidence or facts of the 
case with more particularity, The judgment of the trial 
court must be reversed for error in the giving of instruc- 
tions, and with reference to the facts of the case it is 
enly necessary to point out that there was e direct contra- 


diction between the witnesses who testified for the reapece 
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tive parties to the suit, and that it is far from clear 
that the weight of the evidence did in fact preponderate 
in favor of the material allegations of plaintiff's dec- 


laration, In this state of the record it was imperative 


that the jury should be carefully and accurately instructed ~ 


as te the law applicable to the facts of the case, In 
&. Be £9. B 2. Co. ve. Van Fatten, 64 I11, 510, the Sue 
preme court said; 


"Tn that class ef cases sounding purely in 
damages, where the evidence is conflicting, and pre-e 
sents a difficult issue even to persons accustomed toa 
investigate legal matters, the jury ought to be most 
accuretely instructed, We know, from common observa~ 
tion, how apt they sare, in cases where the recitals of 
the facts tend to touch their feelings, to seek fer a 
Yeason that would justify them in finding a verdict in 
accordance with their sympathies. An improper inetruce 
tion may often afford the desired pretext, and in all 
such cases no instruction which is calculated te mis~ 
lead the jury into giving a verdict not warranted by 
lew should be allowed to ge to them,” 


On the subject of plaintiff's damages the 
court instructed the jury a3 follows; 


“The jury are/instructed tnat if you believe 
from the evidence thatvthne defendants assaulted and 
beat the plaintiff in the manner and form as charged 
in the declaration, and that the plaintiff sustained 
damages thereby, then the jury are instructed that they 
should find a verdiet-in favor of the plaintiff and 
assess her damages at such sum as they believe from the 
evidence she is reasonably entitled to, and in this 
respect you are further charged that it is not necessary 
that any sum should have been named or mentioned in the 
evidence, The amount of damages, in case you find for 
the plaintiff, you are to ascertain, basing your finding 
upon the extent of the plaintiff's injuries, if any such 
are show by the evidence, both her injury received at 
the time of the assault and battery, and any rermanent 
injuries resulting therefrom, that the jury may believe 
from the evidence she has sustained, These are known 
a8 actual damages, And in case the jury believe from 
the evidence that the assault was wanton, reckless or 
vicicus, and uncalled for in character, then the jury 

ay add to auch actual damages, if any such they find, 
such @ gum as they may believe from the evidence would be 
reasonable and just, a8 smart money or punishment,” 


it is insisted that the evidence introduced 
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on the trial on behalf of plaintiff did net authorize the 
jury to find that the plaintiff had in fact sustained any 
permanent injuries, While the testimony of the physicians 
who testified for plaintiff is somewhat vague as te whether 
Plaintiff sustained any permanent injuries as a result of 
the alleged aasualt upon her by the defendant Conway, we think 
that this testimony, when censidered in cennection with that 
of plaintiff and her two daughters, tended to prove that the 
Plaintiff had sustained injuries perwanent in their ef- 
fects, The instruction is, hewever, faulty in other pare |. 
ticulars, in its first sentence the jury were told that if 
they believed from the evidence that "the defendants ag- 
saulted and beat the plaintiff,” etc., the jury might fix 
the damages, etc, It was not alleged, nor was it shown by 
the evidence, that the defendant participated in the alleged 
assault upon the plaintiff. it was averred in the declarae- 
tion that the defendant company had acquiesced in, ratified 
and approved the conduct of the defendant Conway, The only 
evidence in support of this sllegation is the conceded fact 
that Conway was an employee of defendant at and for some time 
after the alleged assault was committed, The form of instruce 
tion was misleading in that umder it the jury might well 
have concluded that it could, under the evidence introduced y 
on the trial, find that the defendant cempany had actually 
directed or participated in the essault upen the plaintiff, 
fhe instruction is aise defective in that it 


autherized the jury to assess plaintiff's damages, if any, 


“at such sum as they believed frem the evidence she is 


reasonably entitled to," The instruction should have Limited 





the right of recovery to the dasages charged inithe declaratien, 


The court also erred in giving to the jury the 
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fcllowing instruction; 


"The Jury are instructed that the preponder- | 
ance of evidence in m case is not alene determined by 
the nuaber of witnesses testifying to a particular | 
facet, or state of facta, In determining upon which 
side the preponderance of the evidence is, the jury should 
take into consideration the opportunities of the several 
witnesses for seeing and knowing the tiings aveut which © 
they testify; their conduct and demeanor while testify- 7 
ing; their interest or lack of interest, if any, in the 
result of the suit; the probability or improbability of 
the truth of their several atatements, in view of all 
the other evidence, facts and circumstances proved on 
the trial, and from all these circumstances determine 
upon which side is tne weight or preponderance of the 
evidence," 


The giving of this inatruction has veen held 
to be errer in a number of cases, In De Joannis v, Domestic 
Engineering Co,, 185 111, Apr, 271, the Supreme Court re- 
versed a judgement for the giving of an insutruction sub- 
stantially similar te the one above queted, and in Lyons 
v. Joseph 1, Ryerson & Son, 242 T11, 409, the court held 
that "an instruction for the plaintiff advised the jury 


that the preponderance in a case ‘is not alone necessarily 


determined by the number cf witnesses,’ and tnen follows a 
an enumeration of the mattera proper to be considered by 
the jury, omitting the number of witnesses testifying for 
and against,” etc,, and it was held errer to give this in- 
atruetian to the jury, 

Alec, we are inclined te think that there is 
much force in the argument that the defendant railroad con- 
pany if liable at all to the plaintiff should be held se 
under the deetrine of respondeat superior. 

While it ie alleged in the declaration that 





the defendant cowpany had ratified and acquiesced in the 


> 


a 
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alleged wrongful conduct of the defendant Conway, there is \ 
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no proof in the record te sustrain this averment. ‘The evi- 
dence shows that Conway continued in the empley ef defende | 
ant after the occurrence complained cf by the plaintiff, | 
but thie fact in and of itself was not sufficient to charge | 
the defendant with knowledge of or acquiescence in whate | 
ever wrongful acts, if any, may have been committed by him, 
In considering this peint it should he kept in mind that 
notwithstanding a verdict in her favor against Conway, the 
elleged wrongdoer, the rlaintiff saw fit on her own motien 
te move for a new trial as against him and thereafter to 
dismisa the suit as te this defendant, leaving the dee 
fendant company sclely liable fer the alleged assault. 

As stated, it is far from certain under the 
evidence introduced at the trial,that the defendant Conway 
did in fact commit the trespasses charged agrninst him by 
plaintiff. He asserts, and his testimeny is suprerted by 
that of a number of witnesses, that he did net in fact abuse 
or mistreat the plaintiff, Wis nssertien of innecence finds 
strong support in the evidence. Now then can it be said at 
this time that the defendant company had knowledge of or that 
it had ratified his alleged risconduct? Excepting only the | 
fact that a contract of employment existed between Conway 
and the company, the evidence wholly ‘ails te prove that 
the defendant company in any way participated in the acts 
said te have been committed by him, Inder such ciroum- 
stences, to charge the employer not only with liability for 
the damases actually resulting from the conduct of its cme 
ployee, but to inflict upon it further liability by way of 
punishment, in the form of exemplary damages, would be 
unfair and, we think, illegal. (Williams v. Fulimean balace 
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Berghoff Brewing Co, v. Erzbylski, G2 Ill, App. 361, 

The doctrine of respondeat superior on grounds | 
ef public pelicy requires the master, in certain cases, to 
reapond in damages for injuries resulting from the wrongful 
‘conduct of a servant, it is difficult to find any suffie | _ 
cient reason either in law or morals for extending this lia- | 
bility in cases where liability depends solely upon the | 

| 
contract of eupleywent, s¢ as to inflict exeuwplury damages 
upon the master for conduet which he neither authorized, 
ratified, nor participated in. 

It is not urged here that there was any come 
mon intent cr purpose which actusted both defendants, There 
was no coneert of action, and if the defendant cempany is 
liable at all it is se sclely beenuse it was the employer 
of the defendant Conway, whese actions might well have been 
ageinat its express orders and directions, 

Yhe liability of Conway, if any, was the re- 
gult of nis conduct; it did net in any sense depend upon his 
employment by the defendant company, On the ether hand, the 
defendant company's liability rested solely upen the fact 
that it was the ewpleyer of Conway. In City of Peoria v. 
Simpson, 110 M1, 294, it was held that - 

“A judgment can not be sustained against the 
master and servant jointly in a case where the master > 
is liable oniy upon the doctrine of respondest superior,| © 
The act of a servant is not the act of the master unless 
the act cespleined of is directed cr andepted by the mas- 
ter, The master is not liable as if he had done the act 
himself, but because it is the policy ef the law to proe 
tect the public by making him liable fer the negligent 
acts of his servant, while the servant is acting within 
the scope of his exployment, It is believed that this 
has been mest generallv held te be the law since it was so 


clearly stated by lord Fenyon, C. J., in KeManus v. 
Crickett, 1 Hast, 106,” 


There is no evidence in this record that the 


enplcyer either directed or approved the alleged wrongful 
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conduct of its exuployee, 
The judement of the Superior Court will be re- 


versed, 


REVERSED, 
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Appellant, # 

. APPPAL FROM MUNICIPAL COURT 
Va, Y 
OF CHICAGO, 

Ww. H. HEWITT, 

Aprellee,. 
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BR. JUSTICE DEVER DELIVERED THE OFINION OF THE COURT. 


Tlaintiff, &. 4%, Kerry, @ real estate broker, 
brought suit in the Kunicipal Ccurt agrinst defendant, ¥. H. 
Hewitt, cn a written contract for commissions dated Febru- 
ary 2, 1917. ‘The contract in question is as fellows; 
"Chicago, February 2, 1917, 
Mr. S&S. 3, Berry, 
23 we Lasalle Stee 
Chicage, Ill. 
dear Sir; 
It is understood by and between us in considerae 
{and the deal going borcugh j 
tion of your securing me 4 purcnaser/ for my property at 
§475=77 Kimbark Avenue, a8 indicated in the contract 
Gated S&RGEBETZEER, Feb. 13th, 1917, I will pay you 
as commission the sum of 262,56, 


Yours very truly, 
S5B:G #@. H, Hewitt," 


While the contract is dated February 2, 1917, it i8 cone 
ceded that it was not signed by the defendant until ene or 
two days after February 13, 1917. The judgment of tne 
trial court was in favor of the defendant and the plaintiff 


brings the case here by appeal for review, t. 


aroha & 


Ae 
ns 


It is insisted cmenalf of the plaintiff that 


under the contract in question he was entitled te commissions: 
alge 
as real estate broker so seen as he had procured @ purchaser | 


for the prenises referred to in the contract, ‘he defendant's : 


position ia that the plaintiff was not entitied, under the 


contract, to commissions until plaintiff had procured a 
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person able and willing to purchase the property and until 
there had been a final consummation ef the sale thereof, 

The evidence intreduced on tne trial tends to 
show that the plaintiff had, for some time before the exe- 
cution of the contract, endeavored tc procure a purchaser 
of defendant's premises; that much negotistion was had with 
one ©, FE, Kalm concerning an exchange of his property for 
that owned by the defendant. On February 12, 1917, the 
defendant wrote the plaintiff that he would terminate the 
negetinticn unless plaintiff precured Kalm te sign a cone 
tract for the exchange of the prererty within a short time, 
Qn Februery 13, 1917, plaintiff secured the signature of 
Malm to a contract which provided for an exchange of certain 
of his property for that of the defendant, A dav or two 
thereafter the defendant called at the office of plaintiff 
and signed the contract for the exchange of the properties, 
and on the same day and immediately after executing the 
exchange contract he signed the contract for broker's cou- 
mission above set forth, | 

While there is some contradiction in the evi- | 
dence as te just what was said or done at the time this 
contract was signed, we think the court was warranted in 
finding from the evidence that the contract was executed 
as a result cof the defendant's expressed determination to 
pay commissions to the plaintiff only in the event of a 
final consusmation of the contract for the sale or exchange 
of defendant's property. The contract as originally drawn | 
was typewritten and the words which were interlined in hand- | 
writing - "and the deal geing through" - were written into | 
the contract by the defendant before he signed it as a ree 


sult of she oral agreement between the parties that the 
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commissions were to be paid only in the event of the con- 
Summation of the sale, 

The evidence shows that the deal was in fact 
not consummated; that alm for some reason had refused te 
comply with tne contract which he had entered into with the 
defendant, and aside from a consideration of wast was said 
by the parties at the time of the execution of defendant's 
written agreement to pay commissions, this agreement could a 
not, under the law, be modified by the oral stntenents of | | 
the parties, The contract expressly previded thst com- 
missions were to be paid plaintiff only in the event of the 
"deal going through,” Without the insertion of these worda 
in the contract the plaintiff would be entitled to commis- 
sions on his preeuring a purchaser able and willing to pur- 
chase the property, The interlineation of the phrase re- 
ferred to suspended plaintiff's rignt to recever upon the 
contract until such time as the deal was actually consum- 
mated and the defendant had, as a result of the efferts of 
the plaintiff, dispesed of nis property. 

the judgment of tire kunicipal Court will be 
affirmed, 
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ELLEN BARRET?, Adwinistratrix of 
the Estate of Thomas F, Barrett, 
deceased, \ 


r10 TAL Lyy] 


2 
S 
2 
— 
~ 
9 
2 
> 


AYPEAL PROM CCUNTY 


the Estate ‘of jonah varse 


! 
COURT OF COCK COUNTY, 
deceased, 


WR. JUSTICE DEVER DELIVERED THE GFINION OF THE COURT, 


fhe plaintiff recovered a judgment for §1,000,00 
in the County Court ef Cock County in a suit on @ replevin 
bond, and the defendant seeks by appeal to reverse this 
judgment, 

The bond in question was given in 1904 to 
Thomas E, Barrett, then Sheriff of Cook County by Perfect 
Fnitting Mills, plaintiff in the replevin suit, with defend- 


ant's intestate as surety on the bond, ‘The judgment in the 
replevin suit was in faver of the defendant, which judgment 


was affirmed in this court, Jlerfect Knitting Mills v. Obst- 
feld et al., 154 111. App. 657, Suit was thereafter begun in 
the Municipal Court against Perfect Knitting wills in the name 
of Strassheim, Barrett's successcr in office, Judgment was 
entered in favor of the defendant and this judgment wes af- 
firmed in the Appellate Court, Strassheim v. Perfect Knitting 
Mills et al,, 171 111, App, 601, On September 26, 1912, this 
suit waa begun in the County Court against the administratrix 
of the estate of Joseph Marsehak, surety on the replevin bond, 
On Fevenber 15, 1915, all the pleadings filed 

in the cause prior to that date were expunged from the reocerd, 
except ams amended declaration and amended plea thereto, A jury 


was waived and the cause was submitted to the trial Judge, whe 


entered a finding and judgment in faver of the plaintiff, This 
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judgment was reversed and the cause remanded by this court. 
Barrett v. Marschak, 192 I11,. App. 481, 

The case was redocketed in the County Court and 
an amended plea of res judicata was filed to the declara- 
tion, Replicatien was filed te the amended plea and a dee 
murrer was sustained to the replication and judgment was en- 
tered in favor of the defendant, appellant here, This judge 
ment was reversed and the cause was again remanded by this 
court to the County Court. Barrett v. Marschak, 204 [1l, 

App. 179. 

On March 17, 1917, the case was again redocketei 
in the County Court. ‘The demurrer to the replication was overe- 
ruled, It was sarried back to the plea of res judicata and 
sustained. The defendant thereafter asked leave 6f court te 
file what counsel for plaintiff insists were substantially 
the same pleas which had been considered by the trial court 
at different times from October, 1912, te November 15, 1913, 
on which latter date the pleas were stricken from the files 
on motion of the defendant, The motion to plead de novo was 
denied, ‘the court, however, permitted defendant to file a 
plea puis darrgen continuance, to which a demurrer was sus- 
tained, A trial was then had, which reaulted in a judgment 
in favor of the plaintiff, and for the fifth time the cause is 
brought te this court. 

As we view the record befcre us, we are called 
upon to determine whether the court erred in denying defendant 
leave to plead de novo to plaintiff's declaration and in sus- 
taining the demurrer to the plea puis darrien continuance, Th 
record before us shows that the plens on file in the cause prior 
to November/ 1913, were stricken from the files on motion of 
the defendant; prior te that date numerous pleas and demurrers 


hed been filed in the cause and defendant had at different 
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times and in various ways presented almost every conceivable 
defense to the declaration filed by the plaintiff, 

It would be a thankless task to attempt to ine 
dicate in this opinion the tortuous course of the pleadings 
filed and the various orders entered in the cause prior to 
November 15, 1913, The litigation was criginally begun in 
1904 and during the 13 years that nave since elapsed counsel 
for defendant have attespted to set up almost every kind of 
defense known to the law, in answer to the claim of plain- 
tiff. It is evident that beenuse of the confused cendition 
of the pleadings in the cause, counsel on November 15, 1913, 
concluded that it would be in the best interest of defendant 
to rely upon a plea of res judicata, which was filed in the 
cause and on writ of error this court held the plea insuffi- 


cient. Karrett v. Harschak, 204 I11, App. 179, 





It is our opinion that the trial ceourt did not 
err in denying leave to defendant to file the pleas which 
defendant presented te the court, on its motion for leave to 
plead de novo, It is not easy to say much that is definite s 
@ result of our exauination of the record made in this suit. 
One thing, however, seems perfectly clear, and that is, that 
the defendant had ample opportunity to present any defense 
that she had or might have had to the action brought by the 
plaintiff, prior to the denial of defendant!sS request to 
plead de nove, 

The pleas which defendant asked leave to file 


present substantially the same defenses made in the pleas 


which were stricken from the recerd on motion of defendant, 
These defenses, under the circumstances ef the case, might 

well be regarded as having been abandoned when defendant on 
her own motion procured the trial court to strkke them from 


the files, rior to this appeal the case has been in this 
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court four times, In Muren Coal & Ice Go., Vv. Howell, 217 
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neal 








ill, 196, the Supreme Court stated: 


in piecemeal, but must raise all questions presented by 
the record upon the first appeal, by a proper assignment 
of error, which they desire the court to pass upon, or Wa 


“Parties cannot bring their cases to this court 


they wlll be deemed to ave waived such questions and if 
Cannot be permitted to raise them upon a subsequent ap- \\ 
peal, * * *® ‘He will not be permitted to have his ha 
cause heard partly at one time and the residue at another,'* | 
in Lusk v. Chicage, 211 111, 185, the court 
aaid: 
“Tt is a well settled rule that when a cause 
is litigated and that litigation prosecuted to a court 
of appeals and passed upon, all questions that were open 
to consideration and could have been presested, relating 
te the same subject matters, are res judicata, whether 
they were presented or not,” 
However, the trial court permitted defendant to 
file a plea puis darrien continuance, 
fhe trial court did not err in sustaining the 
decurrer to this plea, which set up that the plaintiff, Flien 
Barrett, was not the adwinistratrix of the Estate of Thomas 
E. Barrett, deceased, In support of her plea defendant 
urged that this suit is net the same suit that was originally 
commenced by the plaintiff; that the suing out of the writ of 
error was the beginning of a new suit by the plaintiff; that 
at that time plaintiff was not the adwinistratrix of the 
Estate of Thomas {, Barrett, sheriff, who is named as obligee 
in the replevin bond and had not been such at any time since, 
and the defendant offered, in support of the plea, proof that 
the Betate of Thomas Kk, Barrett, deceased, was settled and the 
administratrix discharged July 27, 1910. 
While it may be conceded that the suing out of | _ 
a writ of error is the beginning of a new suit, we do not 
think that this fact in and of itself authorised the defend 
ant to set up the defense made in her plea at the time the 


plea was filed, This defense, if good at all, was available 
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to the defendant from July, 1910, to 1916, when the writ of 
error referred tc was sued out, While as stated the suing 
out of a writ of errer is the beginning of a new suit, it 

dees not follow from that fact that tie criginal proceedings 
have been entirely dispesed of and when, asa in this case, 
the judgment of the trial court, on writ of error, is ree 


rs 


versed and the cause remanded, the proceedings and the suit 


_ 


stand precisely as if neo writ of errer had been issued. 


Stated differently, we think that the matter of defense set 


} 


up in tne plea did not arise since the last continuance of 
the cause. It was available to the defendant for several 
years, during which time the recora shows she filed many 
pleas in defense of the action brought vy the plaintiff. 

We think there is alse much merit in the cone 
tention cf counsel fer plaintiff that the recital in the 
plea that the plaintiff was not the sdauinistratrix of the » 
estate of Thomas £, Barrett, deceased, was a mere conclusio 
ef the pleader and that it was not a well presented fact 
which was admitted by the demurrer, But, in any event, an 
examination of the record discloses that the defense sought 
to be made by the plea in question was in fact presented by 
a plea filed in the cause Cetober 15, 1912, to which @ de- Pa 
murrer was sustained, and thereafter defendant pleaded over | 
te the merits, The,plea of Uctober 15, 1912, was a@ plea in 
abatement and the defense set up therein was waived by the 
ples to the merits. 

The record of this case is such as to give 
cause for criticism that is sometimes peinted at the courts 
because of delay in procuring justice through legal proceed- 


ings. After wending its way through the courts for thirteen 
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yenrs, end after numerous pleas have been filed in the cause, 
we are unable to discover that the defendant has in geod 
faith at any time attempted to stand upen a meritorious dee- 
fense to the action brought by the plaintiff, To reverse this 
judgement would, under the circumstances, amount to an adnise 
sion that the law would not afford plaintiff a remedy in a 
ease where it is not denied that the defendant's intestate 
became, by his voluntary act, a surety on the replevin bond, 

The judgment of the County Court will be afe 
fimed. 
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) AYFYEAL PROM MUNICIPAL COURT 
v8, \ 
j OF CHICAGO, 
ALCAZAR AKUSEMENT COMPANY, f 
& COTP., ! } 


Appellant. 


j 
é 
\ / 
MR, JUSTICE DEVER DELIVERED THE OPINION OF THE COURT. 


The defendant by this appeal seeks to reverse 
@ judgement entered against it in the Kunicipal Court of 
Chicago, 

Helen J, Thorne, &® cclored.person, brought 
suit in the Municipal Court against the defendant, Alcazar 
Amusenent Company, a corporation, A statement of claim 
filed by the plaintiff is in the form of a common law 
declaration; it consists of five counts and in each of the 
counts it is averred in different forms that the defendant 
“at to-wit, Cook County aforesaid" on November 24, A, D, 
1914, viclated Sections 42 1 and 42 J of the Criminal 
Code, (Chap, 36 - Hurd's Kev, Statutes.) 

Section 42 J of the Criminal Code is as fole- 
lows; 


“penalty for violating the provisions of this 
act.) Par, 2, ‘That any person who shall viclate any 
of the provisions of the foregeing section by denying to 
any citizen, except for reason applicable alike to all 
citizens of every rece end color, and regardless of color 
cr race, the full enjoyment of any ef the accommodations, 
advantages, facilities or privileges in said section 
enumerated, or by aiding or inciting such denial, shall 
for every such offense, forfeit and pay a sum of not less 
than twenty-five (25) dcllars nor more tian five hundred 
(500) dollars te the person aggrieved thereby, to be req 
covered in any court of competent jurisdiction, in the 
county where said offense was committed; and shall also 
for every such cffense be deemed guilty of a wisdemeanor, 
and upen conviction thereof, shall be fined not to ex- 
ceed five hundred dollars ($500) or shall be imprisoned 
net more than one year, or both; and provided, further, 
that a judgment in favor of the party aggrieved or pune 
ishzent upon an indictment, shall be a bar to either 
presecution respectively," 
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The suit of the plaintiff was to enfcree a 
statutory penalty for wrongfully refusing to permit her to 
occupy a seat in a theater ecperated by the defendant, for 
which she had purchased and received a ticket, The suit was 
brought to recover a penalty under the above quoted section 
of the statutes, The statute in question defines and pro} 
vides a punishment for the conmiasion of what is essentially 
a criminal offense. fFlaintiff does not bring her suit for a 
violation of her contract with the defendant; it is exe 
pressly based upon the statute in question, and hence, 


though the proceeding is civil in form, it was breught te 


\ 
| 


recover a penalty for the commissicn of a criminal offense, | 
It is charged in each and all of the counts \ 

of the statement of claim that the offense was committed 

in Gook County, The Municipal Court of Chicago is a court 

of limited jurisdiction, It has no jurisdiction to impose 


penalties for criminal acts committed beyond the limite of | 





the City of Chicago; its jurisdiction to try criminal cases 
must expressly appear in the information or the pleadings 
upon which they are tried. lier ve People, 230 I11, 65, 
Ullrich v, People, 137 I11, App, 85. 

The Funicipal Court having no jurisdiction to 
impose a penalty upon the defendant for on offense alleged 
to have been committed in Cook County, the judgment of that 
court will be reversed. 


REVERSED, 
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. ER, JUSTICE DEVER DELIVERED THE CRINION OF THE COURT. 


This is an appeal from a judgment of the hue 
nicipal Court for $2318.18 in favor of the plaintiffs and 
ecainst defendants, 

In a statement of claim filed by yplaintiffe in 
the trial court it was alleged that the defendants were ine 
debted to plaintiffs in the sum of $2,568.18, being a bale 
ance due plaintiffs under a building contract entered into 


on Janusry 10, 1914, under the terms of which the plaintiff 
had agreed to build for the defendants a certain building 


in the City of Chicago, A considerable part of the above 
total sum claimed to be due plaintiffs is for extra work 


and material which plaintiffs claim were furnished defendants 


in connection with the performance of the contract, 

The jury which tried the case returned a vere 
dict for the sum of $2,318.18 and interest, On the return 
of this verdict the court directed the jury to retire and 
bring in a verdict for the whole smount which the jury 
might find te be due plaintiffs and to exclude from the 
verdict the words, “with interest,” The jury retired and 
again breught in a verdict against the defendants for the 
sum of 42,435.05, This verdict was entered. Later plain- 
tiffs remitted the sum of $116.87 from the amount of the 
last verdict, which reduced the verdict to the sum of 
$2,318.18, the amount which the jury found in the first 
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verdict was due the pleintiffs, less interest, Quite 
Glearly this rewittitur represents interest which the 
jury attempted to allow plaintiffs on the sum found to be 
due it from defenoants, Unly one verdict was entered in 
the cause, While the jury attempted to allow interest in 
favor of the plaintiff the court properly held that such 
Sllowance coula not be made under the pleadings in the 
ease. As said in Tomlinson v, Karnshaw, 112 111. 3ll, 
“In such cases there can be no useful end 
subserved by sending the case to another jury. The 
issues of fact are correctly settled and the error is 
one of law only, and in no wise affecting the merits 
of the verdict in any other respect," 
The defendants were in ne way prejudiced by 
the irregularity complained of, 


It is insisted bv defendants that there was 


serious and avoidable delay on the part of plinintiffs in el 


completing the work required under the contract, ‘Tne cone 


ee 


tract in question wags made on January 10, 1914, and it 
provided that the buliding to be constructed by plaine- 

tiffs was to be turned over to defendants in a completed 
Gondition on or before March 30, 1914, ‘The evidence tends 
te prove that the building in fact was not completed until 
some time in Neveuber, 1914. There is a sharp conflict in 
the evidence os to what cseused this delay, but as the de- 
fendants have failed to prove any damages resulting to them 
from this delay, it will net be necessary to consider the 
general queation ef whether defendants did or did net suffer 
dauaages thereby, except as hereinafter noted. 

Included in the claim of plaintiffs was an item 
for alley paving, amounting to $74.59, It is asserted that 
this sheuld not be allowed to plaintiffs for the reason that 
the work was defective, ‘The contract provided that the 
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plaintiffs were to restore any places in the alley pavement 
disturbed or broken in the construction ef the slley, This 


plaintiffs assert they did, and that the charge of {74,59 


was in fact fer a 2' x 85' strir added te this pavement at 
the request of one of the defendants, Thether the werk in | P. 
repriring the alley paving waa well done and whether the 


\ 
charge for the additicnal paving was rensonable, were ques- | 


tions for the jury under the evidence in the case, 


pefendarts alse insist that a charge ef $180 





ened 


for pusping water out of the basement was unreasonable, and 
that the doing of this work was an implied part cf the cone ad 
tract, which required the plaintiffs to perform excavation 
work for the foundations of the building, The evidence of- 
fered by plaintiffs tends te prove that at the time the 
contract wags executed and the work begun thereunder, the 
defendants occupied a building situated on the center of a 
let which was to contain the new building; that under the 
agreement the defendants were te cemipy the old building 
until such time ag ” part of the new building was erected 
gufficient to emabié defendants to move therein, Plaine 
tiffs assert that the charge was made for the pumping of 
water out of the basement ef the building under construction 
because defendants had permitted water pipes in the old building 
to leak, wnich fact caused a flocding of the basenent under a 
part of the new building, Here again we have 5 disputed 
question of fact, The testimony ef the parties in relation 
therete is not in all respects reconcilable, We think that 
thie item, as alse a charge of $120 sguinst defendants for 
retarding the work which plaintiffecwere required to do 
under the contract, were questions jor the determination of 
the jury. 

The same answer might be given to all of the 
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questions cf fact presented in the brief filed by counsel 
for defendants, It is asserted therein that in addition to 
the foregoing the jury improperly allowed an item of $200 
for the construction of a temporary reef and a further item 
of $564 for the work performed in the ennstruction of the 
building which plaintiffs assert should have been figured on 
the besis of the height of the building as shown by a front 
view plan, and not, as contended by defendants, upon a sece- 
tional or scale plan, There was also a definite contradic- 
tion between the witnesses as to these two items, and evie 
dence was introduced in support of the theory of each party 
with reference thereto, While it is insisted that none of 
the items charged for extra work was authorized under the cone 
tract and that defendants had not by order cr otherwise rene 
dered themselves liable therefor, we think the questions in 
relation thereto were properly submitted to the jury. 

The centraet between the parties provided for 
the selection of an architect to superintend the deing of the 
work under the contract, Ags a matter of fact, the evidence 
shows that the work done was under the direct superintendence 
ef the defendant Constantine Giovan, 

The defendants sought by counter claim to charge 
the plaintiffs with a total sum of $1,337,406, because of the 
alleged negligent and insufficient manner in which the plaine 
tiffe performed part of the work required of them under the 
contract, 

The defendants insist that under the specifica- 
tions for the deing of the work the basement floor was to have): 
a thickness of 6-3/4 inches, and that the floor when completed 


by plaintiffs was from 2 to 4321/2 inches thick, The plaine 
i 


tiffs say, however, that they bid on the plans for the building 
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which provided that the floor was te be 4 inches thick, and 
that it was constructed in substantial compliance with their 
contract, The evidence as to the actual thickness of the 
floor is in conflict. 

Numerous other matters are urged by counsel fer 
defendants wherein it is asserted that plaintiffs had failed 
to comply with the terms of the contract, as to some of which 
there does not appear to be much merit or substance, As to 
@ll of these items we think the subjects were matters for the 
determination of the jury. 

The itemized claim ef the plaintiffs was for 
$2,568.18, and the verdict of the jury in favor of plaintiffs 
was for $2,518.19, It is evident that some allowance was 
made by the jury to the defendants, either on their counter 
claims, or in support of their denial of certain of the 
Claims made by plaintiffs. 

Under the terms of the contract it waa provided 
that in case of dispute between the parties the matter in 
dispute was to be referred to a board of arbitration, to be 
Be€lected one person by each, and the two sc selected were to 
select a third member, ‘The evidence tends to prove that the 
plaintiffs on Novesber 16, 1914, presented bne Briseh as their 
representative on the propesed arbitration board, te decide 
matters then in controversy between the parties, and that 
the defendants refused or neglected te select their representative 
to arbitrate the matters, as provided by the contract, 

Suit was begun January 4, 1915, and on bDeceuber 
15, 1916, nearly two years thereafter, the defendants for the 
fireat time set forth their specific claims against pleintiffs, 
We think, on the whole record,the judgment ef the hunicipal 


Court should be affirmed, There was sufficient evidence to 
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suppert the evident conclusion of the jury that the defend- 
ants permitted work to proceed cn the building without ob- 
jection as to its kind or quality, The defendant Constan- 
tine Giovan actually superintended the doing of the work 
and there can be but small doubt that he had ample opportunity 
to know of and to object to any failure on the part ef the 
plaintiffs to comply with the terms of the contract, In 
their counter claim the defendants claim the total sum of 
$28,391.10 as damages resulting to them from the manner in 
which plaintiffs performed the contract; and this notwith- 
standing the fact that the contract price for the building, 
including the extras claimed by plaintiffs, amounted in all 
to only $17,397.70, Ye are unable to say, from our ex- 
amination of this record, that such allowance as was made to 
defendants was insufficient to recompense them for whatever, 
if any, damages resulted to them from an alleged failure on 
the part of the plaintiffs to comply with the terms of the 
contract, 

The judgment of the Municipal Court will be 
affirmed, 

AFFIREED, 
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\ /) APPEAL FROM 
‘ i 
vad f MUNICIPAL COURT 
\ / OF CHICAGO. 
ANDREW RYBARGZYE, / 


‘ AppeYiont. 


MR.PRESIDING JUSTIC® TAYLOR delivered the opinion 


of the court. 


This is an action in assumpsit brought in the 
Munioipal Court by appellee (plaintiff) against appellant 
(defendant) for labor as a farm hand. ‘Trial wee had withe 
out a jury and the court entered a judgment for the sum 
of $183., and costs, in favor of the plaintiff. From that 


judgment defendant presecutes this appeal. 


The evidence of the plaintiff is te the effect 
that he went to work on defendant's farm on May 27, 1915, 
and worked until March 29, 1916, on an agreement that he 
should receive {$20 a month; that he received no money from 
defendant until Labor Day, when he was paid the sum of $10.; 
that later defendant paid him $7 and has paid nothing fure 
ther. The defendant testified he told plaintiff, when he 
hired him, in Zwifka's saloon, in the presence of the saloon- 
keeper's wife, and the witness Martha Wiland, that he did 
not have much work for him, but if he wanted to take 45 a 
month he would hire him; that plaintiff was not much good 
at ploughing or driving horses; that after the grain was 
harvested plaintiff had nothing to do except feed three 
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-20 
horses and milk two cows; that when he gave him $10 near 
Labor day, he did not work thereafter for a week; that he 
bought clothes, whiskey, tobacce and other things amounte 
ing in value to $16 for him and paid him, also, from time 
to time, small sums of money, making a total of $48. The 
Plaintiff denied that the defendant gave him money to buy 
clothes, tobacco and whiskey. One John Mlazik, a witness 
for the plaintiff, testified that during the summer of 
1915, defendant told him not to talk with plaintiff and 
keep him from his work as he (defendant) was paying him 
$20 a month and wanted to keep him busy. Four witnesses 
testified for the defendant and corroborated his statee 


ment that the agreed wages were $5 a month. 


On the conclusion of all the evidence the 
court entered a judgment against the defendant for 
the sum of $183. It is urged by defendant, as a ground 
for reversal, that the "finding was contrary to the 
greater weight of the evidence”; and, that the *finding 
4s for an excessive amount and as the result of sympathy 
for the plaintiff on the part of the trial judge." It is 
always a difficult question for this court to pass on the 
credibility of witnesses, having no chance to hear them 
or see them, and having before them but the written words. 
It is hardly necessary to call attention to the fact so 
often referred to, or to the many decisions on that sube 
ject, that the trial judge sees the witnesses, hears their 
testimony, and is, therefore, in a much better position to 
decide all matters of testimonial credibility than we are. 
Counsel urges that, in the instant case, the number of wite 


nesses for the defendant is so much greater than the plaine 
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tiff's that that alone should control, but such is not the 
rule. The preponderance of evidence is not necessarily to 

be determined by the number of witnesses. Maggart v. Peoria 
Ry. Go., 179 Ill. App. 229; Hopkins ve. Chicago City Ry. So., 
178 Ill. App. 656; Kravitz v. Chicago City Ry. Co., 174 Ill. 
App. 182; Hachett v. Chicago I. & L. Ry. Co., 170 Ill. App. 
140. 





Objection is made that the court refused to allow 
counsel for appellant to make an argument. Inasmuch as the 
cause was submitted to the court without a jury and involved 
a simple matter of fact, we are of the opinion that such a 
refusal did not, under the circumstances, constitute a breach 


of discretion. 


Finding no error in the record, the judgment is 
affirmed. 
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MR. PRESIDING JUSTICE TAYLOR delivered the 


opinion of the court. 


This is an appeal from a judgment in the sum 
of $110.00, recovered by appellee for the balance due 
upon a check for $210.00, 


Appellant, Carroll A. Teller, owner of a drug 
store (and also a lawyer) employed W. L. Houseman as | 
manager and authorized the latter to keep an account 
in the Englewood State Bank, upon which checks could 
be drawn, signed "Teller Pharmacy, per W. L. House- 
man." Appellant admits that he opened the bank account 
for the purpose of giving Houseman a limited authority 
to sign checks for the purpose of paying charges against 
the drug store. About April 15, 1916, appellee, (Jerry 
Laughlin) a policeman, was called up on the telephone 
by Houseman and told by Houseman that he, the latter, 
had to pay some express money orders; (the drug stere 
conducted an agenoy of the American Express Company) 
that his partner wae out of town and he had to have the 
money the next day, otherwise the office would be closed. 


Appellee, who was of the opinion that Houseman was a 
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partner in the drug store, then sent Houseman $210.00, 


and received a check dated April 20, 19p, for $210.00 
2 e ° 


The check was culy deposited and then, on April 29, 1916, 
returned stamped “Not sufficient funds." Appellee then 
saw Houseman and the latter advised presenting it again. 
That was done and the bank again marked it “Not sufficient 
funds." Appellee returned to Houseman; the latter called 
up the Bank and asked how much money was on deposit, and 
then gave appellee a new check for $100.00, which appellee 
presented and cashed. Subsequently, liouseman got another 
check for $50.00, but, upon presentation, it was returned 
marked "Account closed.” On December 20, 1916, the Drug 
store was closed up. The electric sign in front of the 
store was "Teller's Pharmacy," Prescriptions, according 
to appellee, were signed, "W. Le. Houseman, Manager." 
Although appellant admits he paid the American Express 
Company, on April 17, 1916, $403.50 , ané closed out that 
account, he claims that Houseman did not, on April 15, 
1916 - the time Houseman got the $210.00 from appellee 

to pay some express money orders = give him, appellant, 


any money with which to pay express company orders. 


Appellant contends that he is not liable because | 
the check was drawn for Houseman's own debt. The evidence, 
however, shows that Houseman was authorized to sign checks | 
just as the one sued on was signed and to draw on the ace 
count that was described therein and so it follows that 
appellee - having ne knowledge that it was a fraud or for 
Houseman's personal use - was justified in accepting it 
at its face value, and it does not now lie in the mouth 


of appellant to dispute it. It is a plain case of estoppel. 


> 


Under the circumstances appellee was net bound to investigate 
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at his peril what Houseman contemplated doing with the 
money. The check, according to the authority given by 
appellant, was regularly signed, and it was on a bank 
account which appellant himself had created and given 
Houseman authority to draw on. Yurther, the trial judge 
May have been of the opinion, from the evidence - and 
reasonably e that the money was obtained by Houseman to 
pay an indebtedness due from the drug store to the Amerie 
can Express Company, as testified to by appellee, and 
under these circumstances there could be no question as to 
the liability of apsellant. The contention that the trial 
court erred in the admission of certain evidence is une 
tenable. Considering all the evidence as it appears to 

us in the record, we are of the opinion that the judgment 
should be affirmed, 


AFFIRMED, 
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ANTON J. GUAMAK, Bailiff ef 4 
the 4unicipal Court of Chicago 2 1 5 A, 
for the use of Mabel Bownan, ez 


Plaintiff in trron, 


(@.8) 


ERROR TO 


ve. MUNIGIPAL SOURT 





OF CHICAGO. 
CHICAGO BONDING AND SURETY couraiy, 
and JCHN B. MATHESON, 


; 


_ Befendants in Error. 


4 


MR. PRTGIDING JUSTIC” TAYLOR delivered the 


opinion of the court. 


The plaintiff in error having brought euit upon 
a replevin bond, the question arises whether or not there 
was a return of the property to the original owner. The 
defendsnt in error, John 3. Matheson - having brought suit 
in replevin against Mabel Bowman for certain household 
furniture - together with the Chicage Bonding and Surety 
Company, gave a replevin bond (November 13, 1914) in the 
sum of $500., which provided that he should return the 
property if the court so awarded “and save and keep harme 
less the said bailiff in replevying the said property and 
pay #11 costs and damages occasioned by wrongfully suing 
out said return of replevin." On November 13, 1914, the 
property was delivered to John B. Matheson pursuant to the 
writ of replevin. On December 31, 1914, ina trial of 
the replevin suit in the Municipal Court, the right of ree 
plevin was found not to be in Matheson. Accordingly, judge 
ment was entered that label Bownan recover from the plaine 


taff, the possession of the property in replevin, and that | 
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a writ of retorno habendo be issued for the return of said 
property. The defendant was also given one cent damages 


and coste,. 


The persenal property which was replevined, cone 
sisted of the household furniture which furnished a flat 
in which Habel Bowman, her brother and her sister lived, 
which flat she rented from Natheson, though upon this point 
the evidence is vague. When the writ ef replevin was issued 
the bailiff went to the flat and took poesession of the flat 
anc furniture. After the trial of the replevin suit and 
the order of the court that the property be returned, Mabel 
Bowman went to the premises and was told by someone there, 
who enid he was a bailiff, that she could not go in. Subsee 
quently, however, she entered and took some of her clothes, 
but never obtained any of the furniture. Her evidence is 
to the effect that after the furniture was taken and she was 
put out of possession of the flat, being told by the bailiff 
that she could not enter, she was never told that she could 
get the furniture back nor that it was at her disposal, and 
that she never said she did not want it nor that she would 
not take it. Evidently while the bailiff was in possession 
of the furniture in the flat Mabel Bowman was kept out of 


pessession. 


The evidence of Mathescn is to the effect that 
after the replevin suit he told her that she could have 
all the goods back; that after he told her she could have the 
goods he kept the flat locked and paid the rent; that part 
of the time he had somebody there; that he never instructed 
anyone that she should not be admitted to the flat; that he 
never put her out of possesrion of the flat and never saw 


her after the replevin suit; that on April 30, when the 
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lease of the premises ran out, of which the flat was 

@ part, he put the goods in storage; that he never 
personally used the furniture after the court ordered 
him to return it; that he never lived in that flat; that 
when the lease expired he did not tell her to go there and 
take the furniture; that he took the furniture out and 
stored it; that he did not tell her where it was stored. 
The evidence of Mabel Bowman is to the effect that she | 
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was never offered and never got back the furniture. 


It seems difficult to understend hor the trial 
judge arrived at the conclusion that a tender of the return 
of the preperty was made, There is nothing pertinent or 
material in the evidence of the witness Shurburne, and as 
to the testimony of Matheson, it is that “when the judge 
said I should give this woman back her furniture I told 
her she could have all the goods back and the automobile 
too. I told her where I could get them. They were at the 
same place"; that the goods remained there until he had 
them taken out and stored; that, meanwhile, he had kept 
the flat locked and paid the rent. On the other hand the 
evidence of Mabel Bowman was to the effect that when she 
went home to her flat in the evening, after the replevin 
euit wae begun, the bailiff was at the door, evidently in 
pessession, and told her that she ceculd not go in, and that 
after the writ of retorno habendo was ordered, she war never 
told that she could get the furniture nor that it was at 
her dispogal; that she was told she could go there for her 
clothes, which she did, and got them, but that she was 
watched while she was taking them; that all the furniture 
Was there; that she was not told that she could take anye 


thing else, Cbhviously there never was a return of the proe | 
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perty. Even the evidence of Matheson himself does not 

warrant the conclusion that there was such a return of 

the property as the law contemplates. When the writ of 
replevin was originally levied and she went home in the 
evening, she found the bailiff in possession of the pree 
mises and of her furniture, and she herself was refused 
admission and had to go elsewhere to live, so that when, 
subsequently, the court ordered the property returned to 
her, it cannot be said, under the circumstances in this 
case, bearing in mind what the evidence shows, that what 


was done by Mathezon constituted a sufficient return. 


For the reason that the evidence dees not show 
a return of the property pursuant to the writ, the cause 


is reversed and remanded. 


REVERS" D AND REMANDED. 
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JENNIE MURPHY, as Administratz 
de bonis n of the “state of: 
Patrick iurphy, deceased, 





2, 


21 OTA. 188 


Plainti in Error, 


ERROR TO 


RS 
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vs. SUPERLOR COURT, 


‘ f COOK CCUNTY. 


CHICAGO, MILWAUYER & ST. PAUL 
RAILWAY COMPANY, ; 
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MR. JUSTICE O'CONNOR delivered the opinion of 


the court. 


This is an action brought by Jennie Murphy, ade 
ministratrix de bonis non of the estate of Patrick Murphy, 
deceased, to recover damages for the wrongful death of the 
deceased, against the Chicago, Nilwaukee & St. Paul Raile 
way Company, and the Car Loading and Unloading Association. 
The case has been tried three times. The first trial ree 
sulted in a. verdict in favor of the plaintiff and against 
the Car Loading and Unloading Association for $10,000, and 
@ verdict of not guilty as to the railroad company. fhe 


verdict was set aside and a new trial granted. The second 


trial resulted in a verdict in favor of plaintiff and against 


the Car Loading and Unloading Association for $5,000, and a 
verdict of not guilty as to the railroad company, and the 
third trial resulted in a verdict in favor of plaintiff and 


against the Car Loading and Unloading Association for $7,625, 


and again the railroad company was found not guilty. Plaine 
tiff moved that the verdict as to the railroad company be 


set aside and a new trial granted. The motion was overruled 
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and judgment entered on the verdict, to reverse which 


plaintiff prosecutes this writ of error. 


\ ne declaraticn consisted of two counts. The 
first averred that the railroad company was operating a 
steam railroad, and in connection therewith owned a cere 
tain warehouse, located in Chicago near its tracks; that 
the Car Loading and Unloading Association wae engaged in 
loading and unloading merchandise to and from the cars; 
that the deceased was a teamster employed by the Joueph 
Stockton Company; that in the performance of his duties 

th eae Sec AT 

he was receiving a load of paper from the warehouse; 
that it was the duty of the defendants to use proper care 
80 an not to subject the deceased to unnecessary dangers; 
that the railroad company not regarding its duty suffere 
ed the floor of the warehouse to be out of repair; that 
it was rough and worn, and there was divers holes and 
openings therein; that the Car Loading and Unloading 
Association was delivering to the deceased a heavy roll 
of paper, weighing about 700 pounds by means of a truck; 
that it so carelessly operated the truck that the roll 
of paper slipped and fell off the truck and struck the 
deceased, causing severe injuries, resulting in his death; 


that the accident was the result of the combined negligence 
of the defendants. 


The negligence charged in the second count was 
that the two defendants suffered a certain iron plate on 
the fleer of the warehouse to oroject and be in a dangere 
ous and unsafe condition; that the defendants negligently 
drove and pushed a certain truck leaded with a heavy roll 
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of paper against the iron plate, in consequence of which 
the paper slipped and fell and injured the defendant, as 
a reegult of which he ate. | 


The undisputed evidence is that the railroad \ 
company owned the warehouse and had fhe exclusive control | 
of it, including the floor; that the Car Loading and Une 
loading Association alone did the loading and unloading, 
and that the railroad company had nothing to do with the 
trucking of the paper roll im question. The evidence 

tends to show that the floor had been in use for a number 
of years and was worn in places sc that it was not smooth 
but uneven; that there was an iron plate fastened to the 
floor by menns of nails or bolts and extended across the 
floor at the doorway through which the paper roll was bee 
ing delivered, and was about oneefourth of an inch in 
thickness; that the nails and bolts in the inner edge of 
this strip were loose, which permitted the edge te turn 

up, some of the witnesses satating about a half an inch 

and others an inch and a half; that there was a worn 

Place or hole in the floor just inside the strip, which 
was estimated by the witnesses to be from a half an inch 

te an inch and a half deep; that the paper roll was placed 
on an ordinary two wheel truck and was being trucked across 


this plate to the wagon outside where the deceased was stande 


- 


ing; that the roll weighed from 700 to 1000 pounds; that 
when the truck was passing over the iron strip one of its 
wheels dropped into one of the holes in the floor, causing 
the roll of paper to fall off anc strike the deceased. 
There was also evidence tending to show that it was custome 
ary in loading paper similar to the roll in question to 
have two men nantes in holding the roll on the truck while 
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whe 
it was being trucked to the wagon. 


Complaint in made to inetructions Nos. 1, 2, 
4, 5, 6, 7, 8 and 12, given at the request of the raile 
read companye 


Instruction No. 1 told the jury that under the 
law they could not hold one defendant liable for the 
négligence of the other, nor were they at liberty to ‘ind 
beth defendants guilty on evidence which showed the guilt 
of but one defendant. It is contended that this instruc. 
tion is misleading and erroneous in that it sight divert 
the minds of the jury from the evidence which tended to 
prove that the negligence of the railroad company cone 
tributed to the injury, and in combination with the neg 
ligence of the other defendant was the efficient cause 
of the injury. The railroad company was entitled te an 
instruction presenting its theory of the cave, and we do 
not believe the instruction tended te mislead the jury. 


‘ Complaint is made of instruction No. 4, because | 


it told the jury that the railroad company was not ree — 
quired to furnish a floor in absclutely perfect condition, 

but if the jury believed from the evidence that the floor 

was of guch ordinary character as reasonably prudent pere | 
eons in the exercise of ordinary care would maintain for 
such purposes, then the railroad company should be found | 

not guilty. ‘The objection seems to be in the use of the és 
word "character", and it is argued that the question fer 


the jury was not the character of the floor but the cone 


dition in which it wae maintmined. We think thie objection - 
ie exceedingly refined and without merit. A further obe | 
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jection to this instruction is that it told the jury that 


the railroad company was not guilty of negligence in pere | 


| 


mitting the floor to be ig the condition shown by the evie | 
dence, if such wae the ordinary condition in which prudent | 
persons conducting a similar freight house would in the oxe 
ercise of ordinary care maintain it. Plaintiff's second { 
instruction told the jury that it was the duty of the raile 
road company to use reasonable care to keep and maintain 

its floor in a reasonably safe condition, and a similar | 
instruction was given on behalf of the defendant. We think | 
it clear that the jury fully understood what the duty of 

the railroad company was with reference to the maintenance | 
of the proper floor. We have considered the other objece 
tions urged to this inatruction but think they are not of 


a substantial nature. 


The fifth instruction told the jury that if 
they believed from the evidence that the floor was in \ 


\ 
\ 


such condition that by the use of ordinary care the paper \ 
roll in question would have been safe}jy trucked over it, 

then the railroad company was not guilty. We think this |~ 
instruction did not state the law correctly, but upon a | 
consideration of all the instructions and the evidence, 
the facts in the case being simple and easily understood, 
we think that the giving of this instruction was not 
reversible wrror. Counsel concedes that instruction No. 7 
is substantially the same as instruction Ne. 5. What we 
have said therefore in regard to the latter instruction 
disposes of this one. 


The sixth instruction set up the substance of 
the first count of the declaration and told the jury that 
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Plaintiff must prove such charge there made by a prea 
ponderance of the evidence to recover under that ecunt. | 
The objection to this instruction seems to be that the 
declaration averred that defendant "permitted divers \ 
holes and Openings to be and remain“ in the floor, but | 
the proof of one hole if it contributed to the injury 


was sufficient. The contention is clearly without merit. 


Complaint is made of instructions Nos. 2 and 12, 
in thet they overlooked pisintiff's contention that the 
agcident occurred by reason of the combined negligence of 
the two defendants. What we have heretofore said disposes 


of this contention, 


Instruction No. & toldthe jury that plaintiff 
49 recover must establish her case by a preponderance of © 
the evidence; that if the evidence was evenly balanced 
or if the jury were in doubt or unable to say on which | - 
side the preponderence of the evidence lay, or if the 


preponderance was against the plaintiff, the verdict 


should be not guilty. It is complained that this ine 

struction does not restrict the evidence "to the issues . 
essential to the maintenance of the action, nor point \ 
out the issues neteesary to be established by a preponder~ 


} 


ance of the evidence to entitle the plaintiff to recover." 


is in substance the same as plaintiff's instruction No. 2 


~~? 


} 
We think this instruction was not at all misleading, and . 


The jury were specifically told that all of the instructions 
constituted one connected whole or series and should be 
80 regarded and treated, -- that they should apply them 


to the facts and not detach or separate one instruction 
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from any of the others, We have carefully considered 
the pleadings, evidence and instructiona,. As stated, 
the facts were not at 211 complicated, but were easily 
understood by the jury, and while the instructions are 
not free from error, yet we think none of the errors 


complained of warrant a reversal of the judgment. 


The judgment of the Superior Court of Cook 


County is affirmed, 


AFFIRMED. 
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HOTEL SHERMAN COMPANY, 10 1. AJA 9 1 
{a corporation) 7 
Appellant, ) APPEAL ¥ROU 

VB. CLROUIT CCURT, 

) COCK COUNTY. 
RAILWAY TEAMINAL & WARFUOUSE ) 

COMPANY ( a corporation) | 


Appellee. 


MR. JUSTICE O'CONNOR delivered the opinion 


of the court. 


The Hotel Sherman Company brought an action on | 
the case against the Railway Terminal Warehouse Company | 
to recover damages on the ground that defendant hed been | 
negligent in the storage cf potatoer owned by plaintiff, ) 


The jury returned a Special finding that plaintiff could 








not have avoided the loss complained of by the exercise 
of ordinary care and a general verdict finding the defende 
ant not guilty. Judgment was entered on the verdict, to 


reverse which plaintiff prosecutes this appeal, 


The record discloses that a partnership cone 


—Se = 


sisting of Morrill and Cohen were dealing in potatoes 
at Twin Falls, idaho; that they shipped potatoes to 
Cohen & Company at Chicago; that beginning in October, 
1913, and continuing for the season, Cehen & Company 
stored with the defendant about forty cars of potatoes. 


| 
Shortly after the storage of the firet potatoes a number 
of care were sold to piaintiff, and during | pecenber the 2. 
alain Solet Pine 
potatoes vegan te sprout. The potatoes were in bags 


and some of them were stacked four bags high and others 


os ae ~ 68 


T@r ay Tors cree maple 


# 


atealieq@a 


ae 


a 


ASVOMRHAR & TAMIMANT YAWOLAR 
{molteroquos = ) YVAGKIO 


\ 
my 
e 
{ 
( 


ve I Lage 


woinkgqe sale or sev i lob AUR 'O VOLTAUt AM 
oo tH Ot ait tea 


go aoliog aa #iguetd yoagmed meeens faster act 
| Yaaqaeo seuotoreY LontaceT yawilsh odd ganiage eeao sade 
| maod bert Snabno'toh seit davoty ode mo sogamnd TevooeT of 
\ -tt2toleale ww benwa asedsteg te sqerare ot) ah tnogiigen 
bate Tiida tele fad? ribet? intooga a berriud ot vault ont 
esioraxe ade yt to hentaileane eaol orit bebiave We ovat 900 
ebrretsb ond arvibalt goistevy faisnen o bas ottme ezenibre re 
at th lbtev ed¢ co bexetne sow fromgbut eYiitvs ton dom 
efevaqe aids asfuocaotg Trigmialq sto Lele Sarwvest 


-f100 qiderons img & gads aseofoats bronet of 
(| @potesog ai gnileacs oree goede? baa Libero te grivete 
0? apotvatog beqaida yords saris jartebi ,alial aletT ta 
&  tedod00 mt gotnmiged sald popso lad tm ragRiOd & masiod 
Sxsemed A mocted nomena oft vot gndeniznes baa ,oLOL 
sao0tatoq te atao ystot Juods tnabae tab odd Adiw betogn 
—— # seotadog + devs? old to onetode ant wedte etrcode 
7 aa oct aah bra attntel@ had aioe sigah 2180 te 


We pneu enna eae 


i asad SR kw guezsaiog ant .duetae oy one ‘easkaten 





-2e 


eight or nine bags high. During the winter the sprouts 
\ 


were broken off, and the potatoes sorted and nome of 


them rebagged in an endeaver to save them. Most, if not | 


all, of this work was done by Cohen & Company. Many of 
the potatees, however, wore spoiled. Plaintiff's posie 
tion was that the loss was occasioned by poor ventilation \ {7 


and other bad storage conditions. | 
i 


Plaintiff contends that the court erred in giving 
te the jury instructions Nos. 1, 2, 3, 4, 5, 6, 7, %,and 
16, submitted on behalf of the defendant, and in the ade 


mission of certain documentary evidence. 


instruction Ne, 1 told the jury that under the 
law pleintiff was required to prove by a preponderance of 
the evidence the issues essential to the maintenance of 
plaintiff's action, and if plaintiff had not done se, the 
verdict should be for the defendant. It is argued that 
the court should have peinted out the essential allegae 
tions and that in other instructions given on behalf of 
the defendant, the issues were incorrectly stated. In | 
Harvey ve. ©. & A. Ry. So., 221 Ill, 242, an instruction | 
substantially the eame as the one here complained of | 
was held to be not reversible error, where there were 
no instructions given peinting out the material allegae 
tions of the declaration. Counsel has failed to point | 
out where other instructions given by defendant incorreete 


ly stated the issues. 


Complaint ic made of the second instruction 
for the reason that it told the jury that plaintiff was a 
required to establish by a preponderance of the evidence 


the negligence of the defendant, which was a greater 
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burden on the plaintiff than the law requires. While this | 
instruction is not accurate, we think plaintiff cannot come 
plain as the jury were told by an instruction submitted by \~ 
Plaintiff that it warrequired to establish its case by a pred 


ponderance of the evidence, 


It is said that inetruction No. 3 is erroneous, 
because it told the jury that the defendant was required | 
to exercise that degree of care which ordinarily prudent | 
warehouse men are accustomed to exercise in regard to eal 
ilar goods, in like circumstances, while the statute ree 
quires such warehouse men to exercise the same degree of 
eare as the owner of similar goods swould exercise under 
like cireumstances., In three of the instructions sube | 
mitted on behalf of plaintiff the jury were told that the 
law required a warehouse man to exercise that degree of 
care which an ordinary, reasonabke and prudent man would 
exercive with his own goods under similar circumstances. 

We think it clear therefore that the jury were properly 
informed as to the degree of care required of the defende 


ant. 


It is urged that instruction No. 4 was erroneous 
for the reason that it took from the jury the question 
whether the defendant's negligence caused the decay of | 
the potatoes by reason of dry rot, and that it was also by 
erronoous because it singled out one defense. In support | 
ef this contention it ie argued that the evidence as to 
what ceused the dry rot wae conflicting. The witness 
Radke fer the plaintiff testified that when the potato 
hae dry ret it decays and in deing se the water evaporates 
and a certain property of starch would be left; that this 
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sort of dry rot is produced by improper ventilation and 
‘improper storage. The witness Morrill testified for the 
plaintiff that there is a conditicn known as dry rot which 
resulta from bruises or storage or ventilation conditions; 
that excesrive heat will make the potatoes dry where bruised 
and cause dry rot. This witnesr further testified that he 
had seen very little of the disease of dry rot, but had seen 
what is technically called dry ret in the trade; that there 
is more than ene kind of dry rot; that one is a disease 

and the other results from bruises or impreper handling; 
that the disease of dry ret is a field disease. Yor the 
SUTRASERY MenOURLs ‘ene Webb testified that the disease of 


dry rot attacks the potatoes when they are growing. The | 
instruction-told the jury that,if the loss to the potatoes 


was caused solely by the disease known as dry rot, plainti 
Gould mot recover and if the jury feund from the evidence (— 
that the damage war caused both by the disease and by the 
negligence of the defendant, then plaintiff could not ree | 
cover unless it proved the amount of damages caused by the 
negligence. The theory of plaintiff's ease was that the 
potatoes when received at the wareneuss were in good cone 
dition, and free from disease; that the defendant by faile 
ing te properly ventilate the warehouse by opening the 
windows, and by impreperly storing them, the potatoes were 


spolled and the lees incurred. On the other hand the 





atte, 





defendant's theory was that when the potatoes were placed 

in the wardens they were "heated", some of them "frosted" 
and affected by the disease of dry rot; that the warehouse 
was not what is known as a cold storage warehouse, where the 
temperature could be artificially reduced, but that the 
only means of lowering the temperature was by opening the 


whe 


buna noltalisney sogetumi yd beowbouy #f tort eb to t208 

add tet ssktites} (isvol eaendin oa? .eqeteda xeqotomt 
fofitw Yor —xh ux won’ nortibincs @ al sued? fast? thiataly 
samelbkares aokgalitaey x0 enptota 20 wodkutd mort ativan’ 
boeluxd atedte yrh seetatog ont evan If he dood evieweoxo tard 
ai sous aatiidans yeridi% seecti« ait? ..¢05 YRb eaied bas 
meen Sot gud ,ko% “xb te eagenib wit 2o ertdid, yuov, meoe Aad 
atadd gant gebath edd cf gon yth beleo YWilpoiadoat. a2, zg athe 
oageoth a el ono tat stom yh te paid eno madd ozom at 
yariibrad xeg9iqmi to aeelnid moxt ef Lees asitte add, ben 

, edt Tok .Manoahs Slokk a st sox yuh to seneatbh odd, past 
| Lo saaeaib vcs iain hedrdga nt dew bra b bLawKlon, snapse 3b 


| eT .pertworg ote yedtd nade sooteteq ort micette tox < web 
/aBotatog sit? of seol arta Th tat tah edt Olee-moltousdamt 


sonebtve sag moxt bayet yu aig TL bow sevongs ton. Sivoo 
sis YS bma gaapath odd YW Atod boevae sow syemek odd dods 
eet ton bivea Uihinialg ned? ,tankas tos ait to sonegsigan 


{ 
Pisarale ,J2T YTS be mwond seaseth od? yo! yloloe beeuao saw 
<a 


“outt yt Seaao eogameb to tnvana sd? bevorg t4,ageduy eyo 
ef? Jacks aaw Sane a'ttitnlata to Yeo eft .seneykinan 
eon heoy al Ley ¢ eavotoume oi? #m bovieees natw Geodalog 
eLiet vo gaedneted off sarte jOanoath wort sort ‘bets todd kb 
eH grineqo yw omvaderar amft. etaltinoy elsoqore og unk 
piow Beodateq aco nore anizove ylusqorenk ye een | 2webadw 
‘ sts brat xedto wt a0 ~bersvoesi aeal oxtt bas ‘pedluga 
hevalg etew aoatatog ont stant sats aaw y yews BN tembero tab 
“hesaort” matt to omen "haraod® evo" yaa eevoctoaun 9 net sh 
esvodeinw alt sat? ssou rb “ta anne th ettt ‘ee begwo?te bas. 
ett onstw eau ddotew eqatota bfoe a as went al tact gon ow 


“eid fadt dud’ beouber ‘iketeitiste ae bives smutarsqnes 





Se 


windows for ventilation purpeses whenever the weather 
would permit; that the winter wae soft and 1d with 
a great deal ef dampness in the atmosphere, and that 
the dameges to the potatoes were due to the condition 
in which the potatoes were in when received and the 


atmesoheric conditions. In other instructions the | 





jury were told that the defendant would be liable for | 


any damages occasioned by its negligence, and as the evie | 
dence shows that the disease known as dry rot was a field | 7 
disease, and as the instruction stated that the defende | 
ant was not liable for damages caused solely by this dise 
ease, we think it does not constitute reversible error. 

The contention that the instruction singles out one dee 

Tense is untenable, for the reason that the defendant P4 
was entitled to subuit instructions on its theory of the 


case, and in any event we do not believe it was misleading. ¥ 


Three objections are urged te inetruction Ho, 5, 
(1) that the jury were told that if plaintiff knew of the 
storage conditions and that the continuation of such cone 


ditions would injure the potatoes, then no recovery could 
be had; {2) that it is mandatory and as it leaves out the 
Clement of time it, therefore, dees not contain all the | 


elements necessary to support a verdict for the defendant, | 


A 


and (3) that it omits from the consideration of the jury 


\e 

defendant's promise to remedy the conditions complained 

of. It in argued that the inetruction did not state any i 

when such notice was given te the defendant, and that une 

der it plaintiff could net recover even if it obtained the 
\ 


knowledge after the damage was done. As there was no dise 


“ny 


pute in the evidence es to when the defendant acquired the 
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knowledge, then the failure to mention this element in | 7 
the instruction wae immaterial. The evidence shown that 

the notice was given to Cohen & Company, and it is etrene 
uously insisted throughout plaintiff's brief that this 
evidence wae incompetent, for the reason that there was 

no evidence that Cohen & Campany were the agents of plaine 
tiff. We think it so clearly appears from the evidence 

that Cohen & Company were the agents of plaintiff that 

it is unnecessary to refer to the evidence in this regard. 
What we have said also disposes of the second point. ‘The wa 
third objection is that it tock from the jury's considere 
ation the question whether defendant promise: to remedy C4 
the storage conditions after complaint by the plaintiff. 
The conclusion from this ie that as there was evidence 
tending to show that upon complaint by plaintiff as to 
the storage conditions, the defendant agreed to remedy 
them, and therefore plaintif*® was guilty of no negligence 
in taking no further steps towards the preservation of 
the potatoes. There might be force in this contention | 


| 
if it were not for the fact that the jury found by its 


epecial verdict that the plaintiff wae guilty of no nege | ~ 





ligence, so it is apparent that plaintiff wae in ne way | 
projudiced. 


It is argued that instruction No. 6 was wrong, bee 


' 


cause it told the jury that negligence will not be presumed | 
from loss while the goods are in the hands of the bailee, 


for the reasen that the law is otherwise. A® 2 general rule,| 


where goods are delivered in goed sondition ond afterwards 


returned in a damaged condition, the presumption of law Ir 
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is that the bailee is guilty of negligence, Funkhouser ve | 
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Wagner, 62 ill. 59; Bennet v. O'Brien, S7 Ill. 25¢6. 
But there is an exception to this rule, where the goods 
bailed would be deteriorated or perish from inherent dee A 


fects, or natural causes. 40 Cyc. 472; Batterson ye Bene \ 


fo 


atohes Canning co,, 101 Pac, (Wash), 721. The instruction — 
therefore in this regard was not erronecus, A second come | 
Plaint to the instruction is that it required plaintiff 

to prove the damnges caused by defendant's negligence by | 

a fair preponderance of the evidence; that this puts upon | 


plaintiff a greater burden than the law requires; that y 


/ 


@ preponderance of the evidence is sufficient. While the 





instruction is not accurate, we think the jury were clenare 


i 
ly instructed in several other instructions that a 
was required to prove its case only be a preponderance 


of the evidence, 


Instruction No. 7 told the jury if they found 
from the evidence that plaintiff after it learned the 


boo 


potatoes were deenying took no steps to protect itself 
from further loss, the defendant would not be liable for | 
any damages accruing after such netice. It is said that 
it assumes that it was possible for plaintiff te protect 
itself from further loss by taking some step after notice, 
although the potatoes might have been spoiled at the 

time and that further loss could not have been prevented 


no matter how diligent plaintiff was. ive think this esror | 
was rendered harmless by the special verdict. 


Instruction No. 8 is said te be erronecus for 





the reason that it told the jury that if they found from 
the evidence that the potatoes wore infeoted with the 
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cisease known as dry rot or any other disease before 
they were put in the warehouse and that the damage was | 
| 


ocensioned solely by such infection, then defendant was 
not liable; that this instruction singles out one demas 
and that there ia no evidence that the potatoes had dry | 
rot or any other disease at the time they were put in | 
the warehouse. We think there was evidence that tended | 
to show that the sotatoes were affected with dry ret 
at time of steornge, and that they were heated and some | 
fronted when put into the warehouse, and therefore the 


instruction is net subject to the objection urged. 


the objection to instruction No. 10 in that \ 
it told the jury thet the defendant was not liable for \ 
damages caused by dry rot or any other cause, unless | | 
such dumages could be avoided by the exercise of ordine | C4 
ary care and diligence by the defendant. It is gaid | 

that the words, "or any other cause” would include dee 
fendant's negligence, and that smnifestly plaintiff was | 
entitled to recover for any dosages caused by defendant's \ 


negligence. The contention is unsound, for the reason 





NL 


that the first paragraph expressly told the jury that 





the defendant was not liable for any damages to the 
potatoes unless such damages were caused by the neglie 
genoe of the defendant. 


Over the objection of plaintiff defendant was 


pemmitted to introduce in evidence a letter and memorane 
dum written by defendant to Cohen & Company in reference | 


to potatoes stored by them in defendant's warehounre, | 
Plaintiff claims this was error, for the reason that Ht 


| ok 


the documents offered were not written to plaintiff and ny 
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that plaintiff wes in no way connected with them as 

there was ne presusption that Cohen & Company was ites 
agent, and further that the potatees in question were 

not referred to in the documente. When these documents 
were offered counsel for defendant aeked counsel for 
plaintif? for the original. No answer was made. The 
letter purported te confirm as conversation had by Gavin 
of Cohen & Company and a representative of the defende 
ant with reference to the storage of some of the sine 
in question. A witness for the defendant testified that 





it was a correct copy, as did the witnees Gavin who was 

at the time of the communication in the employ ef Cohen 

& Company. “o complaint is made that it war not a true 

aopy, and while the memorandum attached refers to some 
potatoes not involved in this controversy, it does refer 

to at least one car load of the potatoes. The objection 

was to exclude the entire document, and in these circumte en 


stances, we think it was properly overruled, Uorecover | 


plaintiff in its case in chief offered evidence of the 


quality of abeut 260 cars of potatoes shipped that sene > 
son from Idaho, which included the ones in question, and 
for this renrgon also the evidence was proper, 

Plaintiff objects to tie admission in evidence 
of certain stock cards, on which memoranda were written i 
showing that a great many of the cars received at the OM 


warehouse hilled to Cohen & Co., shipped from Idaho, were 
in bad condition when received. It is said that as the 
potatoes mentioned on these stock cards did not involve 
any of plaintiff's potatoes, the error was most prejudie 
cial. Witnesses on behalf of plaintiff had teetified 
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that all the potatoes shipped by “orrill & Cohen from 
Idaho were in first class condition. This ef course 
included plaintiff's potatoes. As tending to show that » 


this was not the fact, the cards were offered, and ve | 


think they were clearly competent. 


The judgment of the Cireuit Court of Cook 


County is affirmed, 


APIIRMED. 
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MR, JUSTICR” O'CONNOR delivered the opinion of 


the ceurt. 


J. BE. Houston brought suit against ©. F. Frank 
to recover $5,000. There was a verdict and judgment in 
plaintiff's favor for the amount of his claim, to reverse 


which defendant prosecutes this appeal. 


Plaintiff testified thatthe defendant was ene 
gaged in selling real estate bonds and mortgages, secured 
by property located in Cook County; that plaintiff had 
from time to time purchased bonds from defendant; that 
in December, 1913, or January, 1914, he went to defends 
ant's place of business to purchase some more bonds but 
was prevailed upon to purchase certain stocks; that at 
various times thereafter covering a period of about two 
years, he made other purchases of stock until he had ine 
vested $9,500; that he had objected on several of these 
occasions stating that he wanted bonds and not stock, but 
each time was persuaded by the defendant or his representae 


tive to take stock; at the several times he purchased 
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stock defendant agreed that if at any time plaintiff was 
dissatisfied with the stock he could surrender it and r 


ceive bonds in lieu thereof or the return of his money; 
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that shortly before the beginning of this suit plaintiff | 
went to defendant's place of business and demanded bonds 
or his money in lieu of the stock, but that the defendant | 
refused; that plaintiff made several demands of this nae | 
ture and finally, September 18, 1916, a written agreanent | 
was entered into whereby plaintiff turned back to defende 

ant $4,500 worth of the stock and received in lieu theree 

of an equal amount of bonds. After reciting this, the 


agreement provides: 


"I hereby state that you made this exchange 
absolutely at my recommendation and suggestion 
and without any compulsion on my part;-- that the 
50 shares of preferred stock of said Security 
Realization Co., which I still own, I am perfecte 
ly satisfied with-- that I hold this stock until 
all of the present issue of preferred stock of 
the Security Realization Co. has been disposed of 
by the Company and after all of said stock has 
been dispored of by the Security Realization Co., 
I may then ask you to offer my stock for sale to 
your regular clients. However, it is agreed that 
you are not to be held responsible for the dise 
position of this stock, ner do you agree to guare 
antee to me to dispose of this stock at any time 
for me. It is my absolute stock, and if I desire 
to dispose of it, it will be up to me to find my 
own purchaser for same, 

®Any agreements that you and I may have had 
subsequent to this date with regard toe the exe 
change of this stock are hereby considered null 
and void," 


Plaintiff further testified that he read this agreement, 
understood it and signed it, but that it was agreed at 
that time that plaintiff was to retain the fifty shares, 


or $5,000 worth of stock, until the first or second divid 


end should thereafter become due. 


The witness Pierce, who had formerly been in 
the employ of the defendant, testified on behalf of the 
plaintiff that it was agreed at the times plaintiff pure 
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chased the stock that if at any time he should become 
dissatisfied he could return hie stock to defendant 
and receive bonds or his money back in lieu thereof, 
The evidence further shows that Pierce some time prior 
to the beginning of the suit was in business with ane 
other concern and the evidence tends to show he or the 
company with which he was associated was paying the 
costs of this litigation, Flaintiff himself testified 
that he was not paying any such expenses, and he has 


filed no appearance in this court. 


Defendant testified that at the times of the 
purchases of the stock there was no agreement that the 
stock could be returned for bonds or money, but aftere 
wards when plaintiff complained that he wanted the bonds 
in lieu of the stock, he told plaintiff that if at any 
time he (defendant) felt the stock was going to be lost, 
he would give plaintiff bonds for it. He further testie 
fied that at the time the written agreement was entered 
into, September 18, 1916, the agreement embodied the 
entire matter and there was nothing said that plaintiff 
was to retain the stock only until the first or second 
dividend would be paid. In this respect defendant was 
corroborated by two other witnesses. No complaint is 
made that the stock was not worth what plaintiff paid 
for it. The stock was not tendered back during the 
trial, but after the verdict, when the motion for a 
new trial was being argued it was tendered in open court, 
but not accepted by defendant. At the close of the evie 
dence the defendant moved the court for a peremptory ine 
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struction, The motion was overruled, In this we think 


the court erred. 


After a careful consideration of all 


the evidence, and in view of the fact that plaintiff 


testified that he read and understood the agreement and 


made no explanation as to why it did not contain the 


provision that he was only to keep the $5,000 worth of 


stock for a certain period or time, we think in these 


circumstances the written document was a settlement 


of all the matters between the parties. It therefore 


follows that the judgment of the Municipal Court must 


be reversed. 


JUDGM™NT RYVERSED. 
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SCIPAL COURT 






vs. \ MU 
\ 


\ OF CHICAGO. 
ALLEN AUTCKOBIL™ 00s, 
a corporation, ‘, 


Appellee. 


\ 
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; 
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MR. JUSTICE O'CONNOK delivered the opinion 


of the court. 


R. A. Veach brought suit against the Allen 
Automobile Co. to recover $150, The case was tried 
before the court without a jury; there was a finding 
- and judgment in favor of the defendant, to reverse 


whieh plaintiff prosecutes this appeal. 


The record discloses that on September 24, 
1915, plaintiff and defendant entered into a written 
eontract, whereby plaintiff was to sell automebiles 
fer a period expiring July 31, 1916. The contract 
recited that plaintiff had deposited $150 with defend 
ant which sum it expressly etated wss not to apply on | 
the purchase of cars, but was toe be retained by defends 
ant and returned to plaintiff on the eancellation or | 
termination of the contract, provided a full and come | 
plete settlement of all accounts was made. The cone | 


tract gave the list price of automobiles as $795, but 
the net price was left blank. Plaintiff agreed to take 
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one car during the month of October, which he did, pay- 
ing therefor $675.75, or fifteen per cent less than the 
list price. Plaintiff endeavored to sell other cars but 
was umable te do so, and at the expiration of the time 
covered by the contract demanded the return of his $150, 
which was refused. Defendant in its affidavit of merits \ 
sets up that the money was deposited to insure the faithe | 
ful performance of the contract by plaintiff; that plaine | A 
tiff failed and neglected in every particular to perform 
the conditions of the contract, and therefore the deposit | 
was forfeited. , 
Defendant contends that the price specified in 
the contract is $795; that there is no provision for a 
discount where only one car is purchased; that there was 
a balance due and owing from plaintiff for accessories, 
and under the terms of the contract the $150 nor any part 
of it was to be returned until there was a full and com- 
plete settlement of all accounts; that it clearly appears 
that there was still $119.25 due on the purchase price of 
the automobile and also some items for accessories, the 
amount of which is not stated, and therefore plaintiff 


was not entitled to maintain this suit. 


The contract does not state the net price to 
be paid for automobiles by dealers. But, the defendant 
in its letter of Nevember 28th, states that the discount 
allowed dealers is fifteen per cent off the list price, 
and that this is the amount that had been allowed plaine 
tiff, WFrom a consideration of all the evidence, we think 
it clear that when the car was sold to plaintiff he was 


| 
allowed fifteen per cent from the list price, and that 
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this price could not thereafter be changed by the defend= | 
ant. A witness for the defendant testified that there | 
Was some balance due xnd owing from the plaintiff to the 
defendant on account of accessories. A witness for the 
Plaintiff, however, testified that when the matter of 
settlement came up nothing was said about any bakance 
of thie nature, but the only question was the fifteen 
per cent discount, and in the letters which were ree 
ceived in evidence no mention is made of any such items. 
If there was any sum due defendant for accessories, the 
defendant should have introduced evidence of this fact 
and the amount thereof, and not having done so, there 
was no evidence that would werrant any finding that 
there was any sum due from plaintiff to defendant. We 
think a fair cofstruction of the contract is that the 
deposit was made to insure any balance that might be 
due the defendant and that defendant could deduct any 
such balance from the deposit. There is no mention in 
the contract that the deposit is to be forfeited as cone 
tended by defendant in its affidavit of merits. The law 
dees not favor forfeitures. As there is no evidence that 7 
plaintiff was indebted to defendant in any sum, he was ene 
titled to recover the $150. The judgment of the Municipal 
Court of Chicage is therefore reversed and judgment will be 
entered in this court against the defendant and in favor of 
Plaintiff for $150. | 

JUDGHENT REVERSED AND JUDGMENT HERE, 
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befendants in Krr 
ERROR TO 


MUNICIPAL COURT 
OF CHICAGO, 


7 
MR. JUSTICE THOMSON delivered the opinion of 


the court. 


Thies was an action of the fourth class in the 
Municipal Court of Chicago in which the defendants in 
error recovered 2 judgment in debt for the sum of $300.00, 
the court assessing plaintiff's damages at the eum of $142.50 
and costs, and ordering that, upon the payment of said dame 
ages and costs with interest thereon, the debt ve discharged. 
The original statement of claim recited that the plaintiff's 
Claim was for damages on a bond thereto annexed. The bond 
Was a Btay-of-execution bond, in the usual form, executed 
by William J. Turnes as principal and ©. P, Curran, Jr. as 
surety. The statement of claim proceeded to say that the 
writ of error and all the procecdinge under said bond were | 
duly dismissed by the Appellate Court for want of prosecution 
and that the claims arising therefrom were unsatisfied. | 
Later the defendant herein filed his appearance, also an 
affidavit of merits. It appears frem the record that, on 
motion of the plaintiffs, this affidavit of merits was 
stricken from the files August 6, 1915, and the defendant 
was ordered to file an amended affidavit of merits within 


five days. Such amended affidavit was filed by the defende 
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ant August 9, 1915. On August 16, 1915, by leave of court, 
the plaintiffs filed an amended statement of claim which 

was similar to the original statement with two exceptions; 
first, there was not attached te it a copy of the bond on 
which the suit was based, and, second, the affidavit of 

claim contained a statement of the items going to make 

up the plaintiffs’ claim. On August 17, 1915, on motion 

of the defendant, the court ordered that “the affidavit of 
merits heretofore filed herein stand as affidavit of merits 
to plaintiffs’ amended statement of claim.” Thereupon, \ 
on motion of the plaintiffs, the court struck the defendant's | 
afficavit of merits from the files. No affidavit of merits | 
other than those above referred to was filed and no order 
involving an affidavit of merits was entered by the court 
after the filing of the amended statement of claim other 

than the order above referred to. If the record before us, 
reciting the orders of August 17, is @ correct transcript 

of those orders, they amounted to nothing because "the 
affidavit of merits" to which the orders refer, had already 
been stricken from the files and was no longer in the 

case, in which event the defendant was in default for want 

of an affidavit of merits directed to the amended statement 
of claim. We presume, however, that the orders of August 

17 refer to the amended affidavit of merits and that the 
effect of those orders was te provide that the amended afe | 
fidavit of merits which had been filed previous to the filing 
of the amended statement of claim might stand as the affie | 
davit of merits to that amended statement of claim and that, 
as such, it be stricken from the files on motion duly made 
by the plaintiff. The defendant electing to stand by the 


amended affidavit ef merits, the court proceeded to enter 
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judgment for the plaintiff. 


The defendant alleges that the judgment of the \ 
trial court should be reversed for the reason that the OF 
court erred in entering the order of August 6, 1915, 
striking the affidavit of merits from the files. Whate 
ever right the defendant hed to question that ruling of 
the court wes waived by the filing of the amended affie 
davit of merits. MoeRichan y. Follett, 87 Ill. 103; 
Stover Mfg. Co. ve Millane, 89 I11. App. 532, 537; Caveny 


ve. Weiller, 90 Ill, 158; Witteman So. v. Geeke, 200 ill. 
App. 108, 


Defendant furthor alleges that the trial court an 
erred in striking the amended affidavit of merits from _ 
the files, As to this question, the record preserves 
nothing upon which this court can pass, fer the ruling 
of the court etriking a pleading from the files cannot be 
reviewed in a court of appeal unless the pleading and \ 
the ruling are preserved in a bill of exceptions, and there 
is no bill pf exceptions in this record. A pleading which 
has been stricken from the files is mo longer a part of the | 
common law record and can only be wrought to the attention | 
of this court by a bill of exceptions, Notions and orders | 
striking pleadings from the files should be preserved by se 
bills of exceptions and cannot be made part of the record 
Otherwise. Barger v. Hobbs, 67 111. 592; Mann v. Brown, 

265 Ill. 394; Witteman & Co. v. Goeke, supra; Harris, et al 
we. Willis, Appellate Court, First Dist. #25208, filed Jan. 30, 
1918; Harmon vy. Callahan, 111, App. Ct., First Dist. #22404, 
filed Nov, 30, 1917; American [umber Co. v. Leach, Ill. App. 
Ct. First Dist., #22152, filed June 27, 1917. 
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Defendant urges the further point that the trial | 
court erred in entering the judgment because of the ine | Ov 
sufficiency of the amended statement of claim. This was \ 
a suit of the fourth class in the Yunicipal Court where no 
formal written pleadings are required, and, in such a case, | 
such a statement of claim as is involved here, though 


teehnically defective, which advises the defendant of the | 
plaintiff's demand, ar required by section 40 of the uni ei 7 
pal Court Act, is sufficient when questioned for the first | 
time in the court of review. GambleeKobinson Commn,. Co. Ye/ 


Union Pacific Rd. So,, 180 Ill. App. 256, 268. 


For the reasons stated, the judgment of the 
Municipal Court will be affirmed. 
A¥FIRRED. 
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DR. D. A. K. STEBLE, 10 iT A 2 OL 
Appellee, | : 


V5e MUNICIPAL COURT 


OF CHICAGO. 
THOMAS BE. LEYHAY, 


Fi ) 
Appellant. ) 
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MR. JUSTIC®. TACMSON delivered the opinion of 


the court. 


This is a suit which was brought by Dr. Steele 
against Thomas EF. Leyhan for medical services rendered by 
the plaintiff te Mrs. Leyhan in February and March, 1915, 
After the case was instituted, iirs. Leyhan was added as 
a party defendant. The plaintiff recovered a judgment 
in the trial court for $275.00 against both defendants 
and Thomas E. Leyhan alone has appealed. He urges that 
the judgment of the trial court should be reversed, as to 
him, by reason of the fact that at and before the time 
at which the plaintiff rendered the services in question, 
Mrs. Leyhan was living separate and apart from him withou 
his fault and that he in no way requested or authorized 
the rendering of the services. The record shows that this 
was the case and that, some time before the services were 
rendered, rs. Leyhan had instituted an action for separe 
ate maintenance against her husband in which an order 
had been entered directing Mr. Leyhan to pay his wife, as 
alimony pendente lite, the sum of $7.00 a week, with which 
order he complied at all times. The record further shows 


that the separate maintenance proceedings were dismissed 
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for want of equity, March 31, 1915, 


As the plaintiff has made this an action against 
the husband and wife jointly, he must recover, if at all, 
under the previsions of Section 15, Ghapter 68, of the 
Illinois Statutes which provides as follows: "The expenses 
of the family and of the education of the children shall be 
chargeable upon the property of both husband andwife, or 
either of them, in favor of creditors therefor; and, in ree 
lation thereto, they may be sued jointly or separately." 

As a condition precedent to any “expenses ef the family", . 
there must be a family, «- a family in fact, without ree 2 
gard to what knowledge the plaintiff had of the fact. 


Schlesinger & Mayer v. Keifer, 30 Ill. App. 253; Feathers 





stone v. Chapin, 93 Ill. App. 223. If there has been an 


actual separation of husband and wife, - such a separation —, 





as the law recognizes, the family which was constituted 
by their marriage no longer exists. Hudson vy. King Brothers, 
23 Ill. App. 118. It is the contention of the plaintiff 

that these cases are overruled by the later case of Arnold 
y. Keil, 81 Ill. App. 237, but that case is not in point 

for there articles were sold to the wife on the credit 

of herself and husband at a time when they were living 
together as a family, although it seemed that the wife 

made the purchases in contemplation of a separation bee 

tween herself and husband, which separation actually did 
take place about ten days later. The court held that, 

under the facts in that case, the husband was liable; 

but that case does not touch the question involved under 


the facts as proven in this case. 


Where husband and wife are living separate and 7 
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apart, it devolves upon the persm giving the credit to show 
that the husband is liable. It is for all persons knowing 
thet the parties live separate to know whether the wife 

had cause to separate from her husband. Rea ve. Derkee, 25 
Ill. 414. For necessaries furnished under such circume 
stances, the burden is upon the plaintiff to show that the 
wife was not at fault, or that the husband authorized or 
assented to the performance of the services in question, 


Bonney v. Perham, 102 Ill. App. 634. 


The plaintiff here bas failed te show that the 
wife was living separate and apart from her husband without 
her fault. In fact, such evidence ap the record contains wa 
eon this point is te the contrary, The plaintiff testified 
that, at the time the services were psrformed, he was ignore 
ant of the fact that lire. Leyhan was living separate and 
apart from her husband, but, under all the circumstances 
disclosed by the record, we feel that the plaintiff was 
| chargeable with notice of that fact. He was called in to 
treat lirs. Leyhan by her mother and sister. He found her 
in a very eerious condition and performed a major operae 
tion upon her twenty days after being ealled to treat her. 
It would be inevitable that a doctor would confer with his 
patient's husband under such circumstances, where she and 
her husband were living together, and we cannot doubt the 
doctor knew the true relationship existing between Mr. and 
Kre. Leyhan at that time, 


Where a husband and wife are living separate and 
apart, and there is a divorce suit pending in which there i 
an order for alimony pendente lite, and the husband is not | / 
in default on that order, he is not liable for necessaries | 
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subsequently furnished during the pendency of the suit. 

The plaintiff testified, as to this litigation, that he 

knew nothing about it. Under the circumstances to which 

we have referred, he ie put upon inquiry. He further 

urges that the $7.00 a week allowed as alimony pendente cn 
lite in the separate maintenance proceedings was never 
intended to cover services such as he rendered. That 


very point arose in the case of Hare v. Gibson, 32 Ohio State 








Reports, 33, where the court pointed out that it had been 
urged that “the alimony allowed to the wife proved to be 
inadequate by reason of her subsequent ill-health, which 

was not anticipated when the amount was fixed by the court. \7 
This change in her circumstances would no doubt have justifies 
her in applying to the court * * * for an increase of the 


j 


sum allowed. But, if she remained satisfied with the amount 





decreed, others have no right to complain. The exercise of 

the judicial discretion which she had herself invoked, can | 
; 

not be collaterally impeached or drawn in question, especially 
i 


by a stranger to the controversy." 


For the reasons indicated, the trial court erred 
in finding the issues in favor of the plaintiff as against 
the appellant, and therefore the judgment of the court below 
will be reversed. 


REVERSED. 
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EDWARD T. PAGR, F1 0 eae 2 0 g 
Appellant, 
APP FROM 
VS. MUNICIPAL SCURT 


\. OF SHICAGO, 
WALTON D, SUENDER, 


Appellee. ) | 
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MR. JUSTIC™’ THOMSON delivered the opinion 


of the court. 


This is an action brought by the appellant 
in the Municipal Court of Chicage to recover $100.00, 
being the balance due on a promissory note with inter@st. 
A jury was waived and the cause was submitted to the mt) 
and there was a finding and judgment for the defendant, 
from which the plaintiff has appealed, The evidence aa 
that the plaintiff is the president of the PageeDavis Come 
pany, presumably a corporation, although the latter fact 
is not clear from the testimony; that the company operates 
the viet wicia/ aan tak the plaintiff also acts as the 
superintendent of the schools; and that the school cone 
ducts a correspondence course in advertising. The evi- 
dence also shows that, under date of Feb. 18, 1914, the 
Page-Davis School, by Ndward T. Page, President and J, 
Frank Page, Vice President and secretary, issued and 
delivered a certificate to the defendant certifying to 
the fact that defendant had performed all the conditions 
of the Page-Davis Company which entitled him to a come 


plete scholarship for the study of advertising, and that 
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he would receive instruction in all subjects embraced 
therein until qualified to reeéive a certificate of 
proficiency. Under the same date the defendant signed 

a document reading, in part, as follows; "I hereby 
subseribe for and acknowledge the receipt of a scholare 
ship in the Page-Davis School, covering a correspondence 
course in advertising, and I promise to pay to Edwaré 

T. Page, or his order, the sum of $110.00 in the follow- 
ing manner.* Pollowing this the terms of payment were 
set forth and following that the same document contained 
a recital of the terms of the agreement made between the 
parties relative to the instruction that was to be given 


the defendant. 


Following this, the defendant received some 
ef the lessons called for by the agreement, and made 
certain payments under his contract. A number of these 
payments were sent in by mail in letters addressed to 
Mr. Edward T. Page, in which the defendant dtated, “You 
find enclesed" so much,” as per contract, " giving the 
amount of his remittance. Although the plaintiff was 
a minor when he executed this contract, it was not dise 
puted that he ratified the same after reaching his majore 
ity. After a time the defendant discontinued his lessone 
and his payments under the contract, and, from his letters 
it is apparent that the reason for this was that he was 
out of a position and without funds. After some effort 
on the part of the plaintiff te induce him to resume 


his lessens and his payments, this suit was instituted. 


Although the document executed by the defendant 


fr 





contained a recital of the terms of payment and certain 
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references to the instructions which the defendant was to 
receive from the Page-Davis School, on the subject of 
advertising, it amounted to a promissory note in which the 
plaintiff was made the payee and the defendant was the 

maker. The payment of the money was not made conditional 

in any way. The court found the issues for the defendant, 
apparently on the theory that hie contract was with the ; 
PageeDavis School and that in cace of a breach of the cone v 
tract, the Page Davis School was the proper party plaintiff 
and not Wdward T. Page personally. With this theory, we 
cannot agree. The defendant executed this note payable to 
the plaintiff personally, or to his order, and the considere 
ation for that note was a correspondence course in advertise 
ing to be given the defendant by the Page-Davis School, 

ef which the plaintiff was the superintendent. Whether 

or not the consideration for the execution of the instrument = 
on which this suit is based passed to the defendant from the | / 
payee or promisee, who is the plaintiff here, or from someo | 
@lse, the consideration would be sufficient to sustain the 
instrument. This would be true provided only there was a 
valuable consideration passing to the defendant from anyone, 


by reason of which consideration the instrument was execute 


by him. Moore vy. Hubbard, 42 N. . Rep. 962; Harrison vy. 





State Bank of Monticello, 94 N. B. Rep. 1020; Sarter yv. Long, 
28 So, Rep. 74. 


Plaintiff proved that the PageeDavis Scheol had 
at all times been, and still was, ina position te continue 
to furnish the lessons called for by the contract, and was 
ready and willing to do so. Wo reason appears in the record 
for the default of the defendant in the carrying out of his 
part of the contract other than the one already indicated. 
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This being the case, the trial court erred in finding 
the issues for the defendant and therefore the judgment 
of the trial court will be reversed and judgment will 
be entered here for $100.00, with interest at 5% per 
annum from April 21, 1917, the date of the judgment in 


the trial court, amounting in all to $104.58. 


REVERSED AND JUDGNTNT HFRR, 
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PECPLE OF THR STATE OF 

ILLINOIS ex rpl. JAMES DUNBAN, 7 
‘ Appellant, / 
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CIRCUIT CCRT, 


Ol. Ae 
vs. 
COOK COUNTY. 


CITY OF CHICAGO gt al., / 
Ap pell 


' 
} 


WR. PRuSIDING JUSTICE BARNES 

DELIVERED THE OPINICN OF THE COURT. 

This appeal is from an order sustaining a demurrer 
to a petition, as emended, for mandamus, to restore relator 
to the position of section foreman of the City of Chicago. 
The petition alleges facts tending to show that said 
position was one in thé duly classified service to which he 
had been apoointed in accordance with the provisions of the 
eivil service law, and from which without cause or compliance 
with seid law he had been wrongfully discharged, and for — 
which appropriations existed, duly made by the city council. 
The petition is similar in form and averments to that 
recently passed on by the Supreme Court in People v. Coffin, 
282 Ill. 599, and the general demurrer raises practically 
the same points argued and decided in that case, where the 
demurrer was held properly overruled. The main contention | 
here, as there, is that the petition does not show the | cred 
ereation of an office, and that one cannot be created by an | 
appropriation therefor. In the light of that decision the 
distinctions meade and authorities cited by appellees re- 
specting an office are not applicable to a mere position or 


Place of employment duly classified as such under the civil 


service law and appropriated for by the city council. 
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We think with respect to the ordinences pleaded 
the petition sufficiently states their substance rather than 
conclusions, and es the other points urg¥4 are covered by 
the decision cited we need not discuss then, Ye think the 
demurrer wae improperly sustained. . 


REVERSED AND REMANDED. 
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MARTIN L. JENNINGS, \ 
Appellant. 


j 
® 
f OF CHICAGO. 


Fi 
UR. PRESIDING’ JUSTIC# BARNES 

DELIVERED THE OPINION OF THE COURT. 

This was a replevin suit in the Municipal Court 
of Chicago. The issues presented were as to both owner- 
ship and right to possession. The verdict was not responsive 
to the issue of owmership but merely to that of the right of 
possession. Where the title as well as the right to the 
possession is an issue and the verdict is only as to the 
right of possession, the issue as to title is not determined 
and a new trial should be granted. (Cobbey on Replevin, 
sec. 1058, and cases there cited; Rohe v. Pease, 189 Ill. 
207, and cases there cited.) As the verdict and judgment 
should have settled the question of ownership, the motion , 
for a new trial should have been allowed. 

We also think the preponderance of evidence was 
in defendant's favor. 


REVERSED AND REMANDED. 
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OIOATTA 9O9OR 
Pd J ry ie hed Fes oD 
Appellee, Appeal from 


DR. BENJAMIN H. BREAKSTONE, 


\ Municipal Court 
vs. 
HY 


THOMAS K. OBSBAUM, 


of Chicago. 


Appellant. | 


MR. PRESIDING JUSTICE BARNES 

DELIVERED THE OPINION OF THE COURT. 

Appellee sued to recover for professional services, 
the character of which was not designated in the statement 
ef claim, and the value of which was not stated as agreed 
upon. The affidavit of defense, sworn to by Mrs. Obsbaun, 
stated that the services were rendered in an unskillful 
manner, causing the affiant to suffer great pain and render- 
ing it necessary for her to be treated by other physicians 
in order to be relieved therefrom; that such services were 
not worth over $25, if anything, and that as advised affiant 
would be subjected to a large expense to be cured from the 
unskillful operation plaintiff perfofmed upon her. Her 
affidavit of defense was stricken from the files, and for 
failure to file another in ten days both defendants were 
defaulted, and the court thereupon without calling a jury, 
which had been demanded by defendanis, entered a judgment for 
$445 as damages, the amount claimed in the affidavit to plain- 
tiff's aketinens of claim. Wanifestly the damages were unliq- 
uidated and cculd have been determined only by proof of their 
value. Manifestly, too, defendant's affidavit of merits stated a 
legal defense and was quite as definite and easily understood 


as the statement of claim. It was error for the court not 
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only to strike the affidavit of defense and enter a default, 
but also not to hear evidence and submit the question of 
damages to a jury, as demanded. Authorities on these 
fundamental propositions are unnecessary. 


REVERSED AND REMANDED. 
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WORTH SIDE SASK & DOOR 
COMPANY, a corporation, 
Appellant, 





APPEAL FROM 


vs. MUNICIPAL COURT 


#) 
: } OF CHICAGO. 
IDA GOLDSTEIN et al., # 


Appellees. 7 


ri 


MR. PRESIDING JUSTICE BARNES 
DELIVERED THE CPINION OF THE COURT. 

The only questionsargued on this appeal are whether 
section 21 of the Mechanics' Lien Law of 1903, gives a sub- 
contractor a lien on moneys due or to become due from the 
owner to the contractor, and whether there was a waiver of 
a lien to such moneys. Said section provides that the 
subcontractor shall have a lien “on the same property as 
provided for the contractor, and, also, as against the 
creditors and assignees, and personal and legal representatives 
of the contractor, on the material, fixtures, apparatus or 
machinery furnished, and on the moneys or other considerations 
due or to become due from the ower under the original con- 
tract." 

The contract provided that "no subcontractor as 
well as the contractor shall have a right to place a lien 
on said premises whatsoever." By specific language the 
LieD eos Tiaited to the “premises” and should be confined 


to the purpose manifestly intended by the parties. (Paulson 





v. Menske et al., 126 111. 72.) The waiver, therefore, does 
not affect the question here presented, namely, whether the 
subcontractor had a lien on the moneys 8till owing from the 


owner to the contractor, which the undisputed evidence shows 
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wes in excess of plaintiff's cleim.. 

It is appellee's contention that the lien attaches 
only when the fund is claimed by some creditor, assignee, 
etc. We think the intent of the statute is to give a lien 
even as against the contrector's creditors, assignee or 
estate. In other words, the lien is absolute. Any other 
construction would in the absence of a claim by creditors 
or assignees, etc., defeat the main purpose of securing the 
subcontractor out of money so due from the owner to the 
contractor. 

Aside from the question of fact, thus becoming 
immaterial, whether the waiver was written in the contract 
before its execution, there was nothing but the two questions 
of law in the case, whether the waiver, if made and executed, 
extended to moneys so due, (which was a matter of construction 
for the court) and whether a cause of action would lie for the 
lien in the absence of a claim by any creditors, etc. Hence 
plaintiff's motion for a directed verdict should have been 
granted. The judgment will therefore be reversed and a 
judgment entered here for the amount claimed end not in dispute, 
namely, $624.99, being the balance due the subcontractor of 
$501.80 with interest under the statute from May 14, 1913. 

REVERSED. JUDGMENT HERE. 
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FINDING OF PACT. 


We find that on May 14, 1913, there was due to 
appellant, North Side Sash & Door Company, a corporation, 
from appellee, Sam Tamon, the sum of $501.80, and that 
there was then due from appellee, Ida Goldstein, as owner 
of the premises in question, to said apvellee, Sam Tamon, 
#8 contractor, a sum in excess of said amount, on which 


appellant as subcontractor had a mechanic's lien. 
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JCHN A. TODD, a mi 
John C. Todd, his 


Appellee, 
APPHAL FROM 
SUPERIOR COURT, 


or, b A Sy ; 
oxt friend, 2 190 othe &@ ys ri 
) 
: 


COOK COUNTY. 
COMPANY, 


f Appellant. 


- PRESIDING JUSTICE BARNES 

DELIVERED THE OPINION OF THE COURT. 

Todd, appellee, was a passenger on one of appellant's 
cars. Shortly before it stopped for him and his companions to 
alight, his arm was thrust through a glass door, causing the 
injuries complained of. By reason of repair work on the 
company's tracks there was a temporary switch laid between 
its east and west bound tracks, at or near the point of the 
accident, necessitating the car passing from one track to 
the other. It was plaintiff's contention that the car, which 
was going west, was on the north track until it struck and was 
abcut to cross the switch, when it lurched, throwing him into 
the glass door. It was defendant's contention that when 
plaintiff's arm went through the glass the car was not going 
over the switch, that it was on the other track, that there 
was no jar or other unusual motion, and that plaintiff jumped 
or suddenly threw up his hands against the glass door as a 
result of what is termed "goosing" or “jabbing in the 
seat of the pants” by one of his companions. There was 
much conflict in the testimony as to the motion, movement 
and place of the car at the time of the accident as well 
as to conduct and position in the car of plaintiff and 


his witnesses. Nearly all the material facts at issue 
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were controverted, and especially these bearing en the main 
charge of negligent operetion of the car. 

While we do net feel justified in finding that the 
verciect is menifestly againet the weight of the evidence, 
it was nevertheless so close as to the facts bearing on the 
operetion of the cer as to reguire accurate instructions 
concernine the law. At plaintiff's request the following 
instruction wes given: 

"4. The court instructs the jury thet common 

carriers of persons sre required to do all that 
human cere, vigilence and foresight can reessonably 
ao, consistent with the character and mode of cme. 
veyance sdepted, and the proper prosecution of the 
business, to prevent accidents to pessencers riding 
in their cars.” 

In its limitation of the degree of cere reauired 
ef the carrier the instructim does net include "the 
practical operetion of the road." For the same defect the 
judgment was reversed in Tri-City Sy. Co. v. Gould, 217 Till. 
317, and in No. Ghi. St. R. Ke. Co. v. Polkey, 203 Ill. 225, 
where ian seme issue was involved, the refusal to give an 
instruction so limiting the degree of care required was 
deemed reversible error. 

While cerrect instructions on the subject were 
given et the request eof defendant we cannot say which in- 
struction the jury followed = the correct or the incorrect. 
(Bald v. Neurenberger, 267 id. 616.) The jury's conception 
of what was a “proper” prosecution of the company's business 
may have been quite different from what was “practical”. 
Bence the instruction wae defective and misleading. (Ill. 
Watch Co. v. C. Rs 1. & BP. Ry. Co., 2606 id. 396.) hile we 
would not reverse because the word "prosecution® was sub- 


stituted for the usual word “operation", yet the word 


"proper" is not synonymous with “practical”, and gave the 
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jury undue latitude in determining the question whether 
there was negligent operation of the road. We csnnot 
disregard previous decisions on this subject and are 
compelled te reverse the judgment and remand the cause. 


RBVERS#HD AND REMANDED, 
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JOHN ST . er é al 0 J A. 2 ys XY 
and as trustee, 
Appellant, APPEAL FROW 
‘ / CIRCUIT COURT, 
& VS. : 
4 / COOK couNTY. 


SOPHI£ HOFF et ai.,/ 
*, , Appellees. 


é 
% 
7 


MR. PRESIDING JUSTICE BARNES 
DELIVERED THE CPINION OF THR COURT. 
Appellant filed a bill to foreclose a trust deed 
to him from appellee, Sophie Hoff, executed June 14, 1915, 
K to secure the sum of $554. pie inte Emil N. Weber, filed 
a cross bill, individually and as successor in trust to 
Charles Weber, trustee, to foreclose a trust deed to the 
same premises, executed by Peter Hoff and his wife, said 
Sophie, February 2, 1907, to secure a debt of $1000 to a 
firm, of which said Webers were members. The acknowledgment 
of the last mentioned trust deed was taken before *ertha 
Weber, another nenber of that firm.’ | The theory of appellant's 
bill is that said acknowledgment was void and that therefore 
the lien of the trust deed to appellant was superior to that 
of February 2, 1907, to the extent of the Hoffs' homestead 
rights. | The issues presented raised as the main question 
whether the trust deed of February 2, 1907, was a mere extension 
or renewal of a previous trust deed of November 2, 1897, 
to the same trustee, executed by Friederike Wilkie to secure 
her note to her om order fer $1,000 in three years, which 
was Weleaned in 190i. ria. Oe Arense hor Ard yerrd uta y CrvudaCornace ah econ,» 
There was no proof of any defect in the execution 


or acknowledgment of the Wilkie trust deed, which conveyed 
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the homestead rights then existing and was unquestionably 

a lien on the premises when conveyed to Peter Hoff in 1898. 
The deed to him was subject to the Wilkie trust deed. Upon 
his death in 1910 the entire fee passed to Sophie Hoff. 

The decree finds that the deed of February 2, 
1907, was a mere renewal of the security of the Wilkie 
trust deed and that there was no payment of the indebtedness 
secured by the latter. If the evidence adduced supports 
such findings it follows, as decreed, that the trust deed 
of February 2, 1907, merely continued the ‘ien of the Wilkie 
trust deed and that it is prior and superior to any lien 
acauired by appellant on said premises, for the full amount 
of such indebtedness. If that contention is correct it is 
unnecessary to discuss eny other question raised on this 
appeal. 

While the testimony on this subject is meager it 
was all one way and there was no attempt to refute it. Aside 
from documentary evidence, it consisted of Mrs. Hoff's 
testimony as to the transactions. She testified that the 
money paid down on the purchase price belonged to her and 
her husband jointly; that the balance of the purchase price 
had never been paid; that they kept up the interest on the 
balance represented by the Wilkie note end trust deed; that 
every three years they made "new papers" for the $1,000 and 
that the last of the new papers was the deed of Februsry 2, 
1907. Charles M. Weber was named as the trustee in the Wilkie 
trust deed end thet of February 2, 2907, and presumably, 
from Mrs. Hoff's testimony, in the intervening "new papers". 

While the character of the “new papers” was not 
specifically described, the evidence sufficiently indicates 
that whatever their form they were intended to continue in 
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force the lien of the Wilkie trust deed. If such intention 
existed then the change in the evidence of the debt or the 
form of security therefor did not cancel the old debt, 
(Farrand v. Long, 184 Ill. 100; Roberts v. Doan, 180 id. 
187; Campbell v. Trotter, 100 id. 281; Black on Mortgages, 
secs, 278, 279) and the Hoffs by a subsequent conveyance 
acquired no right of homestead as against the lien thus 
kept alive, and hence there was no necessity for the ree 
linquishment of the same. (Symonds v. Lappin, 82 id. 213.) 
The court's findings to the effect that the 
original lien of the Wilkie deed continued under the form 
of the trust deed or February 2, 1907, and was valid as 
against any subsequently acquired rights of homestead in 
the Hoffs, and was therefore superior to any right or lien 
acquired by appellant, are supported by the evidence, and 
are in conformity with settled principles of law and equity. 
AFFIRMED. 
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PEOPLE OF THE STATE OF aims o8A 
ILLINOIS ex rel JAMES C. 2 1 J Lee wD Q 
BAILEY, ERROR TO 
_ Defendant in =#rror, 
CIRCUIT COURT, 
vs. 3 COOK COUNTY. 
CITY OF CHICAGO et al., 
Plaintiffs in Error. 


Mm. PRESIDING JUSTICE BARNES 

DELIVERED THE OPINION OF THE COURT. 

This appeal is from an order for mandamus to 
compel respondents to place relator's name on the list of 
offices of the police department of the City of Chicago as 
a first-class detective sergeant of police, from which 
relator claimed to have been reduced in rank in May, 1895, 
over 20 years before he filed his petition. A general 
demurrer by respondents was overruled and they elected to 
abide by the same. 

The case is not different in principle or con- 
trolling facts from many others adversely passed on by 
this court and the Supreme Court, and the case of People 
ex rel. Gerseh v. City of Chicago et aj., 252 Ill. 561, 
is specially applicable. Petitioner's claim of right to 
retain the position of detective sergeant is based on the 
civil service act. But it appears from his petition that 
he was demoted from thet position to the rank of patrolman 
before the civil service act went into effect. ‘hat was 
said in the Gersch case, supra, is controlling, namely, 
that that act gave protection from removal only to those 


who had been examined and approved by the civil service 


commissbinn and did not prohibit the removal of others 
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without written charges or a hearing. 

We think, too, the demurrer should have been 
sustained on the ground of laches. (Kenneally v. City 
of Chicago, 220 Ill. 485; Schulthies v. City of Chicago, 
240 id. 167.) Accordingly the judgment will be reversed. 

REVERSED. 
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COOK COUNTY. 


: 
THE CITY CF CHICAGOlet 
Plaintiffs 
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MRe PRESIDING JUSTICE BARNES 

DELIVERED THES OPINION OF THE COURT. 

fhis eppeal is from an order reinstating relator 
Strum on his petition for mandamis filed in May, 1915, to 
the position of first-class detective sergeant. A general 
demurrer thereto was overruled and respondents elected to 
abide by the same. 

The right to such reinstatement is predicated 
on the civil service act. The petition shows that prior 
to the time it went into effect the petitioner held the 
position of patrolman on the police force of Chicago and 
that in some manner, not definitely set forth, he was on 
Wareh 14, 1897, given the position to which he asked to be 
reinstated, and continued to exercise its duties until July 
ist of that year, that his salary therefor was certified to 
by the civil service commission, end that he was illegally 
reduced to the position of patrolman in July, 1897, by 
order of the superintendent of police. 

It is enough te say that as held in People ex rel. 
Gersch v. City of Chicago et al-, 242 Ill. 561, the facts 
do not bring his case within the protection afforded by the 


civil service act against removal or demotion unless he was 
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exemined and appointed or promoted to such position by the 
civil service commission. 

Besides the demurrer should have been sustained 
on the ground of laches in filing the petition. (Kenneally 
v. City of Chicago, 212 id. 481.) Accordingly the judgment 
will be reversed, 


REVERSED. 
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PEOPL OY THR STATE OF 1.4. 23 3 
ILLINOIS, \ olhe Hw ey 
ERROR TO 
CRIMINAL COURT, 
\ COOK COUNTY. 
ROBERT SUSMARSKI and 


McDONALD, \ 
Plaintifgs in Srror. 


WR. PRESIDING JUSTICE BARNES 

DELIVERRD THE OPINION OF THE COURT. 

Plaintiffs in errer, Susmareki and MeDonald, were 
convicted of a criminal conspiracy. Wright, a third defendant. 
was found not guilty. 

As we have reached the conclusion that the evidence 
justified the verdict, it would subserve no useful purpose to 
discuss the claim to the contrary, or the contention that it 
did not show an active participation in the conspiracy by 
Susmarski. Nor need we consider the refusal to give an in- 
struction that the jury should find him and Wright not guilty 
if the jury believed from the evidence that they hed merely a 
passive knowledge of McDomald's fraudulent and illegal acts, 
inasmuch a8 other instructions sufficiently covered the sub- 
ject. The remaining and principal point urged for reversal 
is that it was error to admit in evidence a confession by 
defendant McDonald made out of the presence of his co- 
defendants. In suppert of this contention reference is made 
to People v. Buckminster, 274 111. 435. 

We do not think the cited authority is applicable 
te the record in this case for two reasons; first, because 
it is apparent that the case was tried according to plaine 
tiffs in errer's own theory that the confession was admissible 
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as to the party making it but should be disregarded as to 
them under proper instructions, which were given; and, second, 
because the confession was such that the part affecting 
Susmarski could not be excluded and leave anything that would 
tend to incriminate McDonald of the charge made against him. 

At the time of the trial the decision in the 
Buckminster case had evidently not been published nor brought 
to the attention of either the court or counsel for plaintiffs 
in error. The record discloses that they recognized through- 
out the trial what had been "the usuel rule* as said in the 
Buckminater case, namely, "that such confession cen be admitted 
against the one who made it, with instructions by the court te 
the jury thet it is only admitted against that one defendant, 
and is not to be considered az evidence against his codefendant # 
(p.444) They cught not to be permitted to take a different 
position here. 

The record shoves that three different witnesses 
testified to McDonald's confeesion.. Kucki, the prosecuting 
witness, testifying first, stated that he wes present at a 
conversation between NeDonald and two police officers, and 
was asked “what was the conversetion?® No ebjection was 
made thereto. The witness answered “Murphy* (alias McDonald) 
“said that Susmarski has put the job up to him, and it looks 
ge good to him that he couldn't help but take it." Susmareki's 
attomey objected on behalf of Susmaraki, and moved that the 
anewer be stricken out. The court said, “objection sustsined 
with reference to conversatio being admitted in evidence as 
to Susmarski and “right." Thereupon their attorneys asked 
for, and there was given, an oral instruction that the con- 
versetion not be taken into consideration so far as their 
clients were concerned. The witness then repeated, "Murphy 
said thet Wright and Susmarski came to him one Sunday af ter- 
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noon end leid this job over te him. He thought it was 30 
easy that he fell for it." Susmarski's attorney egain 
interposed a general objection, and the court said “all this 
testimony does not apply to Juesmerski end Yright," and the 
attorney was apparently satisfied. The police officers were 
then called as witnesses. The first officer was asked to 
state whet was said at that conversation. Wright's attorney 
then said “the same objection", and the court said “objection 
sustained with reference to the defendants Wright and 
Susmarski.* KeDonald's attorney then ebjected and his 
objection was overruled. The witness then testified briefly 
to th effect that MeDonald said that Susemareski went to 
Wright ond said thst he had a job with money in it; that 
there was a business man going around with a married woman; 
that Wright didn't want to handle it; that they esme to his 
house "and put the proposition to him” and went to a saloon 
and pointed out Kucki as the victim, and that he then 
trailed Kucki for several days; that he was induced to go 
into it by the other two. ‘This is substantially all of his 
testimony and at the end thereof the attorney for Susmarski 
said, evidently satisfied with that course of procedure, "Of 
course your honor hes instructed the jury to disregard any 
testimony of this witness concerning Susmarski", 

The other officer then testified, saying that he 
arrested McDonald, took from him $5° (which Kucki claimed to 
have given McDonald) and took him to the detective bureau 
where the conversation referred to took place. le was then 
asked, “was there anything said about the $50 that you took 
off him at the detective bureau?” Wright's attorney said 
"the same objection as before". Whereupon the court said 
"this is only admissible as te MeDoneld.* The witness 
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answered that MeDonald “did not try to run awey or anything 
like that. It is legitimate," which in no way related to 
his co-defendants. Thereupon the witness was aeked if any- 
thing further wes said. No one objected except McDonald's 
attomey. the witnese answered in substance that he said 
thet Susmarski and Wright got him to go dom to the saloon; 
that he was suppozed to meet Gusmarski and Yright "but that 
morning he was busy at the house and he came down on a 
telephone call.” There was no objection and no motion to 
etrike this testimony. 

It is manifest from the foregoing that the attorneys 
for Susmerski and Wright proceeded upon the theory that the 
evidence should be received but limited in its applicetion to 
the party making the confession. Their ebjection to the 
testimony was general and not to sny particule, pert of the 
confession. It was said in MeCann v. The People, 226 Ill. 
562, “the objection of the plaintiff in error to the admission 
of said stetement went to the entire statement, and not to 
that pert, only, which tended to incriminate the plaintiff in 
error. Had the ebjection been limited to the part of the 
statement which tended to incriminate the plaintiff in error 
the objection would doubtless have been sustained." (p. 569) 

In People v. Anderson, 239 id. 168, the receiving 
ef a written statement by two of Anderson's codefendants 
msde after their arrest, implicating him as acting with them 
in criminal concert, was urged as error. The court said, 

"If there was in their statement anything the effect of 
whieh was to indieate the guilt of Anderson without tending 
to show the guilt of the man making the statement that part 


of the statement was not preperly admissible in this case 


al vn oy a bie Ma et 
: ity 


‘i 


oe 


askarvas “0 {owe avn od yrd dom hlS* Bianedel Sand bovewsas 
a¢ fodaler Yew ou mb Motel * edamtisiged ak al. .dedd ott | 
atom t2 beten aew anactiw edt soqgeetet? .ndmebaeteh-oo eid 
#'hlenady gqooxe tedsetde ann o8 . bisa caw sedtuet poids 
bise od dede osaytadwe ak botownns saentiw ec!.. Yourstia 
jarolga nat oF iwoh 0% OF hd doy sight Ome shonmmayl sade 
dedt gud* tapis® bas biewemews Joan of besoqque sew an sade 
8 20 nwo oso of baw saved edd te youd saw of yakatem 
ad soigom on bree sehtowtdc on acw ated? *. tise amentgaled 
owromiteps vist skate 
ayemiosin off godt antoyete? off att seo thaw ab gi 
ods tuad YroeHd eat coqu Bobossoxg tight! hao Demme yet 
od mitagkiqqa vik al tnéimii tad beyleven of blooda sombiys 
ese of toidgvotdo aed? .apkeestaoe ect gate Mitag ent 
eit lo frog selvolsisg Yas oF don bas Leveng saw Urosl saad 
ef£F 889 ,oLeoeT edt .w amego ai Dhae saw FL» ne boss we 
nolaetnbs sat o¢ “mrs mi Tiitetole adh to nekios bio eg", (92a 
of fon bre ,itemedade exidae edgy a¢ Paow daovetaty dina, to 
wk Viléntelq off etdaiminont af bobaos ootdy cine. dveq eds 
oak be Ftaq afd a7 bagieké aped nodsoetde odj doh, s9ete 
sonte wh Vitintale sit efaaiaitant of hohees Seige termediate 
{C38 .q) *.bentedame nood eval aueitdveb bivow sabieo bee. astt 
— grtvisigat wet (BO Lhe CES goer SM vy ghaweE ml, oo syoy 
adanbretebeo strotrobma te ows 40 tnemegeta getdiae s 0 
mods dtiw sekteg as mid gultactiged (iaetts aied? ‘eile. eben 
let ute sa?  .nenro ha Beages aug  ttecnen uodwine. st 
Re g96 te AS unkeiyne fnemetage whorls oe, eciall erecta, a 
gnibaed teodtiw weatebiaA "to dfive oft ofeeibal a2. Bast eho Late 
diag dud toesotese edt pribvem sam ong te: 9 they, minis andeal 
it Stas akiit ne okekeekmba vireqene tom aw : 





2 





Se 


where Anderson was on trial. There is no pert of their 
statement which could have been excluded on that theory. 

Bach of the written recitals was properly admitted in evidence 
ef againet the man making it." (p. 180) No moti was made 
here to exclude any purticular part of the confession, and, 

it does not appear that any part of the statement could have 
been excluded and leave anything tending to show that the 
party making the statement was guilty of the charge of con- 
spiracy. The confession related entirely to the part he 
played with his codefendants. In this respect the evidence 
differs from that in the Buckminster case. There the evidence 
implicating the party confessing was complete withcut any 
reference to that part which tended to incriminate Buckminster. 
It was said in the Buckminster case, "the reading of this 
confession admitted in evidence shows clearly that Fink had 
confessed his own guilt before he said anything as to 
Buckminster being connected with the crime. The trial court 
should have sustained plaintiff in error's objection to 
admitting that part of the confession that connected him in 
any way with causing the fire." (p. 447) 

It thus appears that the plaintiff in error, 
Susmerski, not only failed to object to that part of the cone 
fession which tended to incriminate him, as in the ¥eCann case 
it was held necessary to do, but that the case at bar is like 
the Anderson case and differs from the Buckminster case in that no 
part of the confession could be exeluded and leave in intelii- 
gible form the part unquestionably admissible against the 
person making the confession. 

If the judgment be affirmed as to Susmarski it must 
be as to McDonald, whose claim to reversal rests on errors 


assigned by Susmarski. 
APY IRMZD. 
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PEOPLE OF THER STATE OF 


ILLINOIS, Pe Hi tt L.A. ys 3 4 


Defendant in Errgr, ERROR TO 


% 


CRIMINAL COURT, 
vey 


COOK COUNTY. 


ARTHUR W. ROBERTSQN et al 
Plaintiffs 
Neamt 


MR. PRESIDING JUSTICE RARNES 

DELIVERED THE OPINION OF THE COURT. 

Plaintiffs in errer were convieted upon an 
indictment cherging a criminal conspiracy. 

The charge which the evidence tended to support 
was that of a conspiracy to “procure” dynamite with intent 
to use the seme for unlawful injury to and the unlawful 
destruction of preperty. The ect regulating the use of 
explosives makes procuring them with such intent a felony. 
(Par. 54h, Ch. 38, &. S&S. Hurd'’s 1916.) 

The indictment is attacked because it dees not 
specify a particular person or property as the object of 
intended injury, citing cases from other jurisddctions of 
a conspiracy to defraud that was directed to a particular 
individual or class. The authorities concur that the rule 
does not apply where the object of the conspiracy is 


general. As said by Mr. Justice Cooley in People v. Arnold, 





46 Mich. 268, "It is necessary to permit this general form 
of pleading, or some of the worst and most mischievous con- 
spiracies would escape punishment altogether." The same 
point was made in People v. Smith, 259 Ill. 91, where the 
court said: “As it was not necessary to prove that the 


conspiracy was formed to cheat or defraud a particular 
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person in order to show the guilt of the plaintiff in 
error, it was not necessary to aver in the indictment that 
the conspiracy was formed against any particular person.” 
tn the instant case there was evidence showing that the 
purpose of the conspiracy was partially accomplished by the 
destruction of both public and private property, and that 
other attempts to effect it would have had like results but 
for their miscarriage. While the conspiracy seems to have 
been directed primarily against the property of the Commone- 
wealth Edison Co. there was much evidence to show that the 
plan to injure its property necessarily involved from its 
location and cheracter injury to other property in the 
neighborhood. The overt acts proven either resulted, or if 
fully consummated would have resulted, in injury to improvements 
belonging to the city, and to corporations using its manholes 
where dynemite wes placed, and to property of adjoining owners. 
What property might have been affected by a cosummation of the 
plan, had the parties not been arrested, could be mown only 
in the course of accomplishing its ends. Injury or destruction 
of property in general, therefore, was as much in the scope of 
the conspiracy as injury to that belonging to said company. 
Hence we do not think it was necessary to specify, under such 
circumstances, any particular person or property in the 
indictment. 

But the act regulating the use cf explosives in 
and of itself makes it a crime to procure an explosive with 
intent to uee it for unlawful injury te any property in any 
place. The language of the act embodies ali of the essential 
elements of the crime created by it. An indictment for such . 


orime in that language would be sufficient. (Sec. 6, Div. XI, 
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Criminel Code) and no greater particularity is required 
when its commission is made the object of a conspiracy. 
Hence, we think the motion to quash was properly denied. 

it is also urged that there was a merger of the 
conspiracy in the felony, and that it was error to refuse 
instructions to that effect. How far the doctrine of merger 
may have been recognized in this state before the decision 
in People v. Darr, 255 Ill. 456, need not be discussed, as 
since then it has been regarded as practically abrogated, 
as it is in many other jurisdictions. This was the view 


taken of the doctrine in People v. Simpson, 198 Ill. App. 


Bes 
ie A variance is urged, predicated mainly on the 


% 

) Claim that the evidence showed one particular object of the 
conspiracy, - injury to the property of the Commonwealth 
Bdison Co. The point wes not made below, but had it been, 
what we have said respecting the scope of the conspiracy 
and the proof admissible to support it sufficiently answers 
the contention. Plaintiffs in error could not have intended, 
under the circumstances, to injure said company's property 
without also contemplating the injury of other property in 
its immediate vicinity, and they should not be permitted to 
escape under the technicality that the proof shows a specific 
purpose to injure said company's property when it also shows 
as a natural consequence that there would be ingury to the 
property of others as well. 

It is urged that the evidence does not support 
the verdict and the judgment. Having reached the conclusion 
that it does, we shall not undertake to analyze the evidence. 


But even if, as contended by plaintiffs in error, one of them 
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alone tock the initiative without knowledge of the others 
and siole and secreted the dynamite, still if the parties 
acted in concert upon a plan to go and get the explosive 
from wherever it was hidden or placed and thus bring it 
into their possession for the purpose of making such un- 
lawful use of it, such a state of facts would constitute 
a conspiracy to "procure". Instructions presenting a 
different theory were properly refused. 

it was shown that each of the plaintiffs in error 
made a confession after his errest which the prosecution 
introduced in evidence only so far as it offected the 
defendant making it, thus endeavoring to comply with the 
rule leid down in People v. Buckminster, 274 I1]. 455. 
crose examination defendants’ counsel asked for the entire 
Statement, expressly stating to the court however that if the 
answer brought out anything implicating other codefendants 
than the one making the statement they would move to strike 
the entire statement from the record. The record discloses 
no purpore or effort to learn whether the rst of the state- 
ment would have benefited plaintiffs in error. We cannot 
view euch attitude as taken in good faith, or otherwise than 
a trap for error by playing one rule of evidence, under the 
pretense of s right thereto, against another which the court 
was rightfully seeking to enforce. The circumstances sugcest 
bad faith end an effort to make a mere game of the trial. 

Defendants presented to the court a written 
instruction bearing upon their competency to testify in 
their own behalf. A part cf it only was read to the jury, 
the court intending but neglecting to strike cut the re- 
mainder of the instruction that was not read. fhe jury were 
handed the entire instruction when they retired. ‘the failure 


to read part of it is urged as error. That part should 
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properly have been eliminated as the court imtended. The 
substance of the contention, thcrefors, is thet while the 
defendants had the benefit of an entire instruction they 
asked for, vut to part of which they were net entitled, yet 
because said part was not read to the jury in accordance 
with the practice, the failure to read it constituted 
reversible error. It would be a travesty on juctice to give 
ferce ito such a technicality. 

The instruction as to the different forms of 
verdict prescribed the three different forms of punishment 
éesignated by statute, including imprisonment in the 
penitentiary. ‘Unis was urged «as error as to plaintiff in 
error Cempbell, because at one time he testified that he was 
24 years old and afterwarde that he was 25 and was born in 
September, 1591. But on further examination he repudiated 
these statements by saying that he did not know how old he 
was, "to tell the truth", and admitting thet he had previously 
piven 2 written statement showing that he was more than 25 
years old. The court was warranted in vecngndictas thet the 
testimony was one wey, showing he was subject to punishment 
in the penitentiary, and not in the reformatory. 

It is complained that the jury were not instructed 
as to the effect of a involuntary confession. there was 
nothing in the evidence tending to show that the confessions 
were not voluntary, the only position taken by defendants being 
that they were not made at all. 

We find no reversibie error and deem most of the 
points urged as purely technical. 

AFFIRMED. 
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ISIDOR BIND 
ppellee, 
APPEAL FROM 
vs. MUNICIPAL COURT 
OF CHICAGO. 
HERMAN ALTMAN, 
Appell ao 


MR. JUSTICE McDONALD DSLIVERED THE OPINION OF THE COURT. 


D | This is an appeal by the defendant from a judg- 
ment for #3500.00. The cause wes tried by a jury, who 
assessed the plaintiff's demages et the sum of $5555.25, but 
the court required the plaintiff io enter a remittitur for 
the amount in excess of the sum first above mentioned. 

By this action plaintiff sought to recover damages 
for the breach of a contract of employment; for the unlewful 
conversion of property belonging to a corporation; and to 
enforce an accord based upen an alleged compromise of such 
damages. It eppears that the judgment of the court is 
entirely irreconcilable with the verdict of the jury. The 
verdict seems to have been based upon the theory of a con- 
version of certain property, while the judgment of the court 
Was apperently based on an accord. 

It has been held that an action will not lie to 
enforce en unexecuted accord unless it contains an express 
provision that the promise itself shall be a satisfaction 
of the disputed claim. (Simmons v. Clark, 56 Ill. 96.) 

The accord in question contains no such provision. The 
court therefore erred in entering judgment thereon. 

From an examination of the record we cannot 


eseape the conclusion that the defendant in his dealings 
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with the plaintiff was guilty of palpable fraud. 
In viewlof his admission in his brief, that the 
PS come igs Se ; 
plaintiff, wmder the pleadings and evidence, is entitled 
to a judgment for $460.00 for wages, the judgment will be 
affirmed for said amount upm the entry by plaintiff of a 
proper remittitur; otherwise it will be reversed and the 
-m 


cause remanded. a 
fp P 


‘AFFIRMED ON REMITTITUK, OTHARWISE 
‘ REVERSED AND REMANDED. 
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HENRY FELAU, A/1 0 I.A.2 44 
/ 


Appellee, 
\ ' APPEAL FROM 
vs. | /)  crrevrr court, 
\ / COOK COUNTY. 
LAK’ SAND COMPANY, a / 
corporation, ‘s 
Appellant. f 


MR. JUSTICE MeDONALD DELIVERED THE OPINION OF THE COURT. 


This is an appeal by defendant from a judgment 
for $11,500.00 recovered by plaintiff in an action on the 
case for personal injuries. Inasmuch as the judgment must 
be reversed and the cause remanded for a new trial for 
errors hereinafter pointed out, a detailed statement of 
the facts would serve no useful purpose. 

It is insisted by defendant that the verdict and 
the judgment are not supported by the evidence and that 
the judgment should be reversed with e finding of facts. 
While it may be conceded that the case is a close one on | 
the facts, yet the record shows that the evidence was con- 
flicting on the issues involved, and we are not disposed 
to disturb the jury's finding thereon. 

It is next contended thst the record contains | 


reversible error, both in the admission of improper evidence 


icf \ 
} 
and in the argument of plaintiff's counsel to the jury. 
Plaintiff's medical expert, one Dr. MacLeod, in 
describing the nature and extent of plaintiff's injuries, 
testified as follows; 
Q. Are you still treating him? 
Ae Yes, he comes up to have dressings put on, 
small dressings put on that small wound. 


Q@. Is there any understanding between you, or 
agreement? 
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A. I have no agreement nor nothing of the kind. 
I simply felt sorry for the poor fellow. He had 
no money. He has been really a pensioner of 
mine, 80 to speak. We all have our pensioners 
at times. I have always taken care of Henry on 
that basis. i never figured on getting paid for 
it. We do a certain amount of charity work. I 
felt sorry for the fellow. * * * I went 
down in my own clothes and bought serums for the 
man, had a streptocecci serum, paid $1.50 a dose 
for it and put that into the man. 


On motion of the defendant, that part of the witness's answer 


} 
} 


which related to plaintiff's impecunious condition was stricke 


out. 


It is insisted, however, thet the error was not cured 


thereby, and that the court erred in denying the motion of 


defendant to withdrew a jurer and continue the case. 


It appeared from the evidence that one Behn),, the 


engineer in control of the device, and through whose alleged 


negligence plaintiff claimed to have been injured, visited 


the office of and conferred with plaintiff's counsel during 


the progress of the trial, and before he was called to testify 


on behalf of the defendant. Plaintiff's counsel, in his 


argument to the jury attempted to explain this occurrence and 


his failure to call the said witness to testify on behalf of 
the plaintiff and in doing so stated to the jury: 


| 
| 


| 
] 
| 
| 
{ 
| 


"Those two men have a deep motive, especially | 
Bem, in this case; I don't think it would have been 
fair for me to put Behn on the stand, and ask him to 
incriminate himself.” 


To this argument defendant interposed an objection, whereupon 


plaintiff's counsel continued: 


"By ‘incriminate' I don't mean anything criminal, 
gentlemen. I simply mean this; I am trying to make 
it plain that man has a deep motive, of course. It 
isn't human nature for a man to teke the stand and 
say, ‘Yes, It was my fault for crippling a human being 
for the rest of his life.' Isn't that a pretty hard 
thing to put up to a man, to ask him to do that? Do 
you think I should have done it?” 


Again, in discussing the pain and suffering endured by plain- 


tiff while being treated by his physician, counsel stated: 


| 
/ 


| 
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"Don't you think he (plaintiff) suffered 
intense pain when the doctor took out those three 
pieces of bone from that leg? * * * Do you lnow 
what that means? The worst of it is, without an 
ansesthetic; without the humanity of thet.® 
While we are not unmindful of the fact that 
counsel should be allowed considerable latitude in his 
argument to the jury, yet in en action of this character, 
where the evidence is close and conflictins on the vital 
issues, the record should be free from prejudicial error. 
the evidence of plaintiff's poverty, and the remarks of 
his counsel hereinabove referred to, were of such charscter 
as to practically deprive the defendant of a fair and 
impartial trial as contemplated by lew. The judgment must 


therefore be reversed and the cause remanded. 


REVERSED AND REMANDED. 
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MR. JUSTICE McDONALD DELIVERED THE OPINION OF THE COURT. 


By this appeal it is sought to reverse a judgment 
for $923.75 entered in favor of appellee, plaintiff below, 
in an action for a balance due on account of commissions. 

During the year 1913, defendant was engaged in 
the manufacture and sale of certain machinery used for 
bottle washing and filling purposes. In October of the said 
year, plaintiff induced the defendant to engage in the 
manufacture and sale of certain tomato pulping machines, 
and at the same time an oral agreement was entered into 
between the parties, by the terms of which plaintiff was 
employed to solicit orders for the sale of both of said 
mentioned machines. Pursuant thereto, plaintiff obtained 
numerous orders for said machines which were accordingly 
shipped to the purchasers by the defendant. The orders 
procured by plaintiff were in writing and contained an | 
express guaranty that the machines would give Sede 
to the purchaser. Subsequently it developed that e catia 
of the pulping machines so shipped proved unsatisfactory | 
and were eitherreturned by the purchasers or were retained | 
after the defendant had made certain alterations in their | 


construction or a suitable allowance in price. In all eases 
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where such expenditures were incurred or sllowances made | 
by defendent, plaintiff's commissions in those seles were | 
reduced proportionately. These latter items of commission | 
ageregated $178.75. 
It is urged by defendant, that under the agreement 


with plsintiff he was to receive no commissions on orders Uf 


taken, until the customers had paid for the machines, 

Two witnesses testified on behalf of the defendant 
as to the terms of plaintiff's contract of employment. The 
witness Pohlman, who was president of the defendant compuny 
and who made the agreement with plaintiff, testified that 
plaintiff was to be paid a certain percentage on the net cash 
received by defendant from the customers on the said orders. 
the witness Kisser, who was secretary of the defendant company 
testified that plaintiff's commissions were to be paid whem 
the defendant received its money from the purchaser. 

The witness Hebel, who was chief clerk for the 
defendant and under whose supervision the books of the 
company were kept, testified that at the request of plain- 
tiff he made up a list of all orders for machines taken by 
plaintiff, including those where the machines had been ree 
turned; that upon receipt thereof plaintiff made up a 
statement in his own handwriting of commissions alleged to 
be due him, wherein he listed orders obtained by him, the 
amounts paid thereon by the purchasers, omitting, however, 
the orders on which the goods had been returned. There 
was also a stipulation between the parties at the time of 
the trial, that plaintiff was not seeking to recover certain | 


items of commission where the mechines had been returned. \ 


Plaintiff's case rested entirely upon his ow \ . 


C/LA 


testimony, which was to the effect that he was entitled to 
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a commission on all'orders taken. However, this testimony | 


is refuted by his own acts. The statement made in plain- r 


| 


tiff's handwriting already referred to, wherein he omitted | 
the orders on which the goods had been returned unpaid for, | ~ 
tends strongly to show that at that time plaintiff did not i 
believe that he was entitled to these commissions and that 
he therefore made no claim for them. And this applies with | 
equal force to the stipulation made at the time of the trial, | 
whereby plaintiff admitted that he was not seeking commissions 
on several orders where the mechines had been returned, Further- 
more, plaintiff's testimony on cross examination was of such 

a character aes to leave the mind in great doubt as to whether 
his version of the contrnct of employment was correct ir not. | 
In such a situation, we are impelled to the conclusion that 
under the terms of the contract in question plaintiff was not - 
entitled to commissions on orders for machines returned. \ 


Belden v. Innis, 84 Ill. 78. 





| 
As to the remaining items hereinabove referred to, 


we sre of the opinion that they were properly ellowed. These ~ 
itoms, which aggregated $178.75, represented balances due on 
commissions earned on orders where the purchasers retained 
and paid for the machines, after the defendsnt had made cer- 


H 


tain alterations therein or reductions in the prices. There 
/ 


is no evidence in the record tending to show thst pleintiff | 


agreed to any modificstion of his contract be€ause of such 





voluntary concessions made by the defendant. 


Accordingly the judgment of the municipal court 


for pla 
will be reversed and judgment entered here / in the sum 


of $178.75. 
REVERSED AND JUDGMENT HERE. 
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D. H. BUXTON et al., 
Appellees, 


ve. MUNICIPAL COURT 


\ OF CHICAGO. 
BLISS & LAUGHLIN, a corpo 


MR. JUSTICE McDONALD DELIVERED THE OPINION OF THE COURT. 


This is an appeal by defendant from a judgment 
for $2855.85, for the alleged breach by defendant of two 
certain contracts hereinafter referred to. 

The first contract bere date June 28, 1915, and 
by the terms thereof plaintiffs purchased from defendant a 
quentity of steel shafting in accordance with specifications 

re wo ewe 
to be furnished by plaintiffe. It alse contained the 
following provision, which is pertinent to the question 
presented by this appeal: | 

“Specifications for less than carload lots | 

can be made prior to December 31, 1915. * * * 

It is understood and agreed that the buyer shall 

specify in ample time to permit the seller to make 

and ship material during the life of the contract." 
The second contract bore date November 1, 1915, and was 
idsntical with the first, except as to the price of material 
and the following provision: 

"Specifications for less than carload lots 

can be made prior to April 1, 1916. * * * But 
orders for carload lots are to be snecified prior 
to March 1, 1916." 


Both contracts provided that shipments must be paid for | 
| 
within thirty days from the date thereof. 


On December 30, 1915, plaintiffs placed an order 
with defendant for a aquentity of steel shafting less than 


a carload, which order the defendant declined to fill under 
Uk 
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the first contract. It is insisted by defendant, that under | 


the provisions thereof it was not required te fill the said Ce 





. order of December 30, 1915, becouse it was received too late 
to be filled during the life of the said first contract. | 

The contract in question contained no express pro- 
vision terminating it on a day certain. The provision re- 
quiring the purchaser to specify his requirements in ample 
time to permit the seller to make and ship the material during) 
the life of the contract was a general one snd did not super- 
sede or nullify the express provision that specifications for 
less than carload lots cculd be made prior to December 31, 
1915. In such a situation the express provision must prevail. 
It follows, therefore, that defendant in refusing to fill said 
order committed a breach of its contract of June 28, 1915. | 
The damages resulting to plaintiffs from this breach are shown 
by the record to am-unt to $226.64. 

The next question presented for determination is, 
whether or not plaintiffs were in & position te recover damages 
fer the breach by defendant of the second conirnct dated 
November 1, 1915. 


After January 1, 1916, shipments wore made by 





the defendant to the plaintiffs under the second contract, 
which, however, were not paid for in accordance with the | 
terms thereof. On Merch 11, 1916, defmdant wrote plain- | 
tiff as follows: 

"We beg to call your attention to the fact that 
you are not taking care of your account in accordance 
with the contract, which specifies terms of payment 
to be within thirty days. The January account is 
still unpaid, also a portion of the February account 
is due. Please give this your attention and ovlige.* 

to which plaintiffs replied on March 14th, enclosing « check 
to cover the January account and elso additional orders for 
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material, but making no mention of the amount due on the | 
February account. On Mare 17, 1916, defendant returned 
the unfilled orders, stating that plaintiffs' method of | 
making settlement was unsatisfactory and not in accordance, 
with the contract in question, and that it had therefore | 
decided to cancel same forthwith. | 
It is conceded that at this time a portion of the 
February account referred to in defendant's letter of March 
11 was due and unpaid. During the montha of April and Kay, 
3916, defendant frequently requeated plaintiffs in writing to 
remit the balance due, amounting to $182.88, which plaintiffs 
apparently ignored. At the time of the institution of this 
suit the said balance was still unpaid. “efendant contends 
that plaintiffs thereby precluded themselves from maintaining ‘ 
an action for the breach of said contract. | 
It appears from plaintiffs* letter of March 2¢, 
1916, in which it requested that the defendant continue 
shipments, that plaintiffs had elected to keep the said con- 


tract alive for the benefit of both parties. It was there- 7 


| 
| 
| 
| 
fore incumbent upen them to perform theixy part of the con- 
tract by making payments as they became due thereunder. Hav | 
failed to do so, their position is no better than that of the | 
defendant. Chicago Yashed Coal Co. v. Shitsett, 275 Ill. 623. 

Plaintiffs argue further, that by accepting pay- 
ments from them from time to time when they were past due, 
defendant waived the provision in the contract requiring tha Gk 
shipments be paid for within thirty days from date thereof. 
Without conceding the correctness of this contention as to the 
first contract (Glen Ridge Coal Co. v. Marion County Coal Co., 
205 Ill. App. 264) it is sufficient to say that as to the 


second contract there is no evidence of any conduct even tend 


ing to show a waiver of the aforesaid provision, 
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We conclude that plaintiffs sre entitled to re- 
cover the sum of $43.76, tlais being the difference between 
$226.64, the amount of the damages sustained by plaintiffs 
for the breach by defendant of the first contract, and 
$182.88, the amount due defendant fer shipments made under 
the seconé contract. Accordingly the judgment of the 
municipal court will be reversed and judgment entered here 
for the plaintiffs in the sum of $43.76. 

RZVZASED AND JUDGRENT HERE. 
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FINDING OF FACTS. 


We find the following facts: 

1. That the plaintiffs failed and refused to 
pay for certain material shipped to and received by 
them under the contract of November 1, 1915, within the 
time therein expressly provided although requested to 
do so by the defendant. 

2. That the defendant did not waive its right 
to require payment for such material within the time 


specified in said contract. 
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as C. B. Ensign & Co., 
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MUNICIPAL COURT 
OF CHICAGO. 


WILLIAM J. LEAHY, Irv, 
‘ Appellee. 


MR. JUSTICE McDONALD DELIVERED THE OPINION OF THE COURT. 


This was an action to recover a balance due on a 
certain promissory note. The court found the issues for 
the defendant and from the judgment entered thereon plain- 
tiff has prosecuted this appeal. 
The note in question dated September 27, 1913, 
was for the sum of $75.00, signed by the defendant, Leahy, 
as maker, payable to the order of the Interstate Commerce 
and Traffic Service, $10.00 on October 3, 1913, and $5.00 
on the first day of each month thereafter until fully paid, 
and was indorsed in blank by the payee. 
Plaintiff testified that he purchased the said 
note from the payee, together with a number of others, in 
the regular coumse of business, for value, before maturity, 
and without notice of any equities in favor of the maker; 
that thereafter defendant made several payments to him at 
his office; and that the balance due on said note was 
$50.00. 
Defendant sought to show that the note in question 
was at the time of its execution a part of a contract which | 


recited the consideratim for which the note was given; that \ 


thereafter the note which was at the bottom of the sheet, was 
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severed therefrom and transferred to the plaintiff; that 
said contract was never carried out by the Interstate 
Commeree and Traffic Service, and that hence the consid- 
eration therefor failed. It appears from the evidence 
that the instrument referred to by defendant, of which he 
claimed this note was a part, was merely an outline of a 
course of studies to be pursued and did not purport to be 
a contract, as contended by defendant in the court below. 
Plaintiff's testimony to the effect that he was 
an innocent holder for value of the said note was undis- 
puted. There is no evidence that defendant was deceived 
in executing the said note. This is manifest from the 
fact thet he continued to make saynente thereon to the 
plaintiff at the latter's office, where he admittedly saw 
the note in the form sued upon, with the said payments 
indorsed on the back thereof. In our opinion, therefore, 
the court clearly erred in finding the issues for the 
defendant and entering judgment therem. ‘the judgment 
of the Municipal Court will therefore be reversed and 
judgment entered here for plaintiff in the sum of $50.00. 
REVERSED AND JUDGMENT HERE. 
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CALUMET & SOUBH CHICAGO RAILWAY ) OF CHICAGO. 
COMPANY and CHICAGO CITY RAILWAY 
COMPANY, \ 


‘Appellants. 
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MA. JUSTICE McDONALD DELIVERED THE OPINION OF THE COURT. 


By this appeal it is sought to reverse a judgment 
for $450.00 in favor of the plaintiff (appellee), in an 
action for personal injuries sustained while a passenger on 
a car operated by the defendant. 

The negligence cherged in the statement of claim 
was that while plaintiff was in the act of alighting from 
defendant's car, which wes then standing still, and while 
in the exercise of due care for her own safety, the said 
car was started with a sudden jerk, precipitating the 
plaintiff to the ground, causing the injuries complained of. 

Plaintiff testified that she was riding in one of 
defendants' cars, which was proceeding in a southerly direction 
in Ewing avenue; that after it had passed 104th street she 
gave a signal to stop; that when the car stopped at the 105th 
street intersection, she stepped onto the rear platform and 
took h@ld of the handrail with her left hand; that justias she 
was about to alight from the car with her right foot, it 
started with a lurch, whereupon she became unconscious and mew 
nothing thereafter until four days later. Two other wit- 
nesses = one Thorn and one Aiken, the latter being a police 


officer - testifying on behalf of the plaintiff, stated that 
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the plaintiff was found lying on the street, some distanee 
south of i05th street, neax the middls of the block. The 
witness Thorn testified that he helped pick pleintiff up. 
and carry her initio a shoe repair shop which was just 
opposite the place where plaintiff was found; that he did 
not mow whether at that time plaintiff was conscious or 
whether she had any blood or abrasions on her head or face; 
that the block from 105th to 106th street was an ordinary 
ene. The witness Aiken testified thet he saw defendant's 
Car stop near 106th street and noticed the motorman and 
cenductor get off and run back; thet just north of the 
middle of the block he saw plaintiff lying on the street; 
that tney picked her up end helped her into a shoe repsir 
shop near the middle ef the bleck. 

Three witnesses testified on behsif of the 
cefendant, viz., Tolf, the corductor of the cer on which 
pleintiff wes injured, one Heinen and¢d one Dust. Tolf, who 
at the time ef the triel wes no longer in the employ of the 
defendent compeny, testified that when the car was between 
icSth ané 106th streets, plaintiff stenned out on the rear 
platform and stepped right off into the street, after he had 
told her tc wait until the csr stopped. HNeinen teetified that 
he eame out of a store near the middle of the bleck end was 
walking north on the west side of Ewing avenue, toward 105th 
strest, when He noticed plaintif®’ fall from the street car, 
which he stated was in motion when she stenped off. Dust, 
wno lived on the west side of Ewing avenue in the immediate 
vicinity of the accident, testified that he was in his 
house, and on hearing the car stop, looked out the window 
and saw plaintiff being picked up right in the middle of the 
block and carried into the shoe repair shop referred to. 
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It will be noted that the verdict is based upon 
plaintiff's unsupported testimony thet che was injured by 
the sudden starting of the said car while attempting to 
alight therefrom at the 105th street intersection. It is 
undisputed, however, that plaintiff was picked up somewhere | 
in the middle of the block, considerebly south of the place 
where she claimed to have fallen from the car. There is no | 
evidence in the record indicating that she had been dragged | 
from the 105th street intersection to the middle of the sat 
biock, and the fect that piaintiff testified thet she ~e 
ly lapsed into unconsciousness while in the act of iene 


\ 
from the car would be inconsistent with such theory. In the 


light of this evidence and the undisputed fact that plaintiff 


| 
] 


was picked up in the middle of the block, we are of the 
opinion that plaintiff stepped from the cur at that peint, 
while it was in motion, as a result of which she was injured. 
From a careful examination of ail the evidence, we cannot 
escape the conclusion that plaintiff's unsupverted testimony 
wnelly fails to sustain the verdict. Although a judgment 
resting upon the testimony of the plaintiff es against con- 
tradictory evidence on behalf of the defendant mey be properly 
susteined in some circumstances, yet in the case at bar not 
only is the plaintiff's testimony very meagre and vague as te 
the manner in which the accident occurred, but the undisputed 
evidence completely discredits her testimony on the material 
issues. (Peaslee v. Glass, 61 ill. 94; Belden v. Innis, 84 
TLL. 78.) We conclude therefore that the verdict is clearly 
and manifestly against the weight of the evidence and that 
the judgment must be reversed. 


REVERSED. 
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PINDING OF FACTS: 


This court finds as a fact thet appeilece elighted 
from the said street car in the middle of the block between 
195th and 106th streets while the said car was in motion, 


and was thereby guilty of contributory negligence. 
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MR. JUSTICZ MeDONALD DELIVERED THE OPINION OF THE COURT: 

This is an appeal by the defendant, from a 
judgment for $1,000.00, in an action for personal injuries 
sustained by plaintiff while in the employ of the defendant. 

The cause of action was predicated upon a | 
violation by defendant of sec. 1 of “An Act te provide for 
the health, safety and ieee of employes," etc., ch. 48, 
R. S. of Lilinois,’ 4 in ‘failing to guard a certain window in 
its wagon factory near which plaintiff was employed, as a 
result of which he fell out and was injured. 

The factory building in question was about 100 


fest long and 50 feet wide, and contained numerous windows. 


The window out of which gplniel fell was in the second 


™@~Mo—o—_——___ ——/_—_ ee 


story of the wahiding, “about siguhoen feet above the ground 


level. ‘the sill of the said windew wis about 335 Auches 

shea ‘Shes floor. A rivet bin about eighteen inches wide | 
Pra 

and sbout twelve feet long extended across the full width | 

of the window, and the top of ii was on a level with the | 

sill. The machine uron which plaintiff was employed at ox 

juet prior to the time of the accident, was located eae ayer 

in frent of end about four or five feet from the said 

window. While operating the said machine, plaintiff's 


back was turned toward the window, and it is plaintiff's 


a 
if 


contention that he feil out of the window while placing \ 
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@ wagon wheel on the table of his machine. 

Defendant contends; (1) that the verdict is | 
clearly and manifestly against the weicht of the evicence, | 
and (2) that the statute in question had no application to. 
the facts in the case at bar. | 

Plaintiff, who was the only witness in his owm 
behalf as to the manner in which the sccident occurred, 
testified as follows; 

"I don't know new whether I got it (the wheel) 
onto the table or not. I don't know what became of 
the wheel either, Tf don't know how I happened to fall 
out of the window just at that time, except that I 
lifted it snd I was in the act of putting it on the 
machine, and I don't know what happened. I don't 
know anything about whether I slipped or not. All I 
know is thet I was trying to lift the wheel and all 
at once I fell out of the window." 

(m behalf of tne defendant, the witness Larson, 
en assistant foreman, testified that as he was passing the 
Place of the accident on the morning in question, he saw 
plaintiff go over and raise the window back of his machine; 
that when the witness onened the door of his office he saw 
plaintiff's shadow through the glass door; that he went 
back and looked out the window and saw plaintiff on the 
sidewalk below. The witness Meder, a wheel inspector em- 
loyed by the defendant, testified that he was present at 
the time of the accident and saw plaintiff fall out of the 
window; that he *rew only that he wes with one foot on the 
box and he feli right out." The witness Evans, cashier and 
investigator for the defendant, testified thet he met plain 
tiff et the doctor's effice shortly after the saecident and 
inquired how it occurred; thet plaintif? informed the wite) 
ness that he felt faint that morning and went over toward | 
the window for fresh air, and fell out. This testimony | 
was not contradicted, although plaintiff denied that on Ka 


occasion in question he felt faint and fell out the window | 
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while seeking fresh air. 

Plaintiff's testimony as to the manner in whieh \ 
the accident occurred in not only vague and indefinite, but 
when viewed in the light of the surrounding circumstances, 
is incredible. It is admitted that the window sili in ques tien 
was twelve inches wide and that a rivet bin eighteen inches 
wide was located immediately in front thereof on a ievel with 
the sili, which the plaintiff testified was "hip high.” It 
is inconceivable, therefore, that plaintiff could have fallen. 
over the rivet bin, the sill and out of the window while in 
the act of lifting a wheel om s table whieh was four or five 
feet away from the window. From a careful examination of 
the entire record, we are impelled to the conclusion that the 
verdict is clearly and manifestly against the weight of the | 
evidence. | 

As to the second point raised by defendant, we are 
of the orinion that under the circumstances, the defendant 
was not required to guard the said window, and hence its 
failure tc do so0 did not constitute ea violation of the act 
in question. ; 

Accordingly the judgment will be reversed. 

REVERSED. 
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FNDING OF FACTS, 


This seurt finds as a fact that the vlaintiff 
did not fell out ef the window in question while enmazed 
in discharging the duties of his employment; and that 
the zeid window was not a denzerous place, within the 
meaning of the statute hereinabove referred to and hence 


the defendant was not required to guard the same, 
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CARI. CHRIFTLANSOR, 
} Appellee, 
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APPEAL FROM COUNTY 


COURT, CCOK COUNTY. 
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BR. JUSTICR MePONALD DELIVERED THR OPINION OF THE COURT. 


This is an appeal by the defendant from a judgment 
for $160.00, entered upon the verdict of a jury in an action 
brought by plaintiff, for damages sustained in a collision 
with defendant's sutomobile. 

Halsted street runs north and south and intersects 
Marquette boulevard, which runs east ané west. Plaintiff 
was driving his automobile north in Weilneed/Sabied a street 
car, while defendant was driving his automobile east in Mare 
quette boulevard. It appesred from the evidence that the 
said street car stopped on the near side, i. e. the south 
side, of Marquette boulevard, to discharge passengers. 
Plaintiff testified that he stopped his automobile about 
five feet behind the said street car, while there was 
testimony on behalf of the defendant that plaintiff's ha 


\ 
automobile did not come to a stop at the said intersection | 


| 
but proceeded to pass the said street car on the right, while 
standing. As plaintiff's automobile was crossing Marquette 
boulevard it collided with defendant's automobile, which was 
then crossing Halsted street in front of the said northbound 
street car, which the evidence shows had also started to 
cross Marquette boulevard but was stopped to let defendant's 


automobile pass, after having proceeded a short distance. 


While passing in front of the said street car, defendant's 
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automobile veered slightly to the north, the collision 
taking place near the northeast corner of the seid inter- : 
section. 

Defendant offered in evidence sec. 2484a of the \ 
municipal ordinances of Chicago, which prohibited vaedabad | 
from passing or approaching within ten feet of a street | 
car siopped for the purpose of discharging or taking on \ 
passengers. To the introduction thereof counsel objected, | 
on the ground that the said ordinance was not germane to 
the issues, whereupon it was excluded by the court. 

It is argued by defendant that the speed of 
Plaintiff's automobile at and just prior to the time of the 
collision had an important bearing on the question whether 
or not plaintiff was in the exercise of tue care in operating 
his automobile at the time and place in question, that if 
plaintiff had stopped his automobile ten feet behind the 
said street car, as required by the ssid ordinance, the 
collision might have been averted; thst his failure to do 
so was a violation of the said ordinance and proof thereof 
would constitute prima facie evidence of plaintiff's neg- 
ligence. 

Although there was a conflict in the evidence on 
the question whether or not plaintiff's automobile came to 
a stop upon overtaking the said street car at Marquette | 
boulevard, yet defendant was entitled to the benefit of this 
ordinance in connection with the testimony adduced on his 
behalf, and it was then for the jury to determine whether or 
not plaintiff violated the said ordinance, and if s9, whether 
or not such violation was the proximate cause of the ae 


The court therefore erred in excluding the said ordinance. 


Plaintiff makes the point that no proper foundation 
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head been laid for the introduction of the said ordinance, 
for which reason alone it was properly excluded. Such point 
cannot be made here, in the absence of a specific objection 
to that effect in the court below. The purpose of a 


specific objection in such case is to enable the other 


party to meet it. C. 2. I. & BP. Ry. Co. v. Ratheneau, 225 
Il1. 283; I. C. Re R. Co. v. Wade, 206 Ill. 523. 
Plaintiff also argues that defendant is precluded | 
from questioning the judgment because he failed to except 
to the action of the trial court in overruling his motions 
for a new trial and in arrest of judgment, and in ehtering 
the judgment. Sec. 81 of the Practice act dispenses with 
the necessity of excepting to all adverse rulings of the 
trial court. Miller v. Andersen, 269 Ill. 608. 
For the reasons hereinabove assigned, the judg- 
ment will be reversed and the cause remanded. 


REVERSED AND REMANDED. 
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BESSTE ZURASKY, a minor, by |. ) : as 
JOHN ZURASKY, her father and} bs OO] A, 254 
next friend, Pay i 
Defendant in Error, ERROR TO 
\ / VUNICIPAL COURT 
Vs. 4 
\ j OF CHICAGO, 
HANDYCAP COMPANY, a corforation, 
Plainti Error. 


MR. JUSTICE MATCHETT DELIVERED THE OPINION OF THB COURT. 

This is a writ of error brought by the defendant 
below to review a judgment in favor of the plaintiff entered 
by the Municipal Court of Chicago on the verdict of a jury 
in an action of tort for personal injuries. 

Plaintiff, defendant in error here, was a minor 
over fourteen and under sixteen years of age. She was 
employed by defendant and was injured while working in its 
factory. she brought suit for damages sustained by her, 
relying on Par. 20-J of the Child Labor Act, Hurd's Revised 
Statutes 1916, p. 1239, which provides that no child under \ 
the age of Sixteen years shall be employed at certain kinds | 
of hazardous work named in the statute. 

It is admitted that the work which plaintiff was 
doing under the direction of the defendant was of a kind 
prohibited. 

The def endant was operating under the Workmen's | 
Compensation Act, Hurd's Revised Statutes 1916, p. 1274, 
and claims that by reason of Par. 2 of Sec. 5 thereof, 


plaintiff's exclusive remedy was under the Compensation \ 


Act and that a suit at law woulid, therefore, not lie to 


recover damages for the injuries sustained. 


Pending this suit t e precise question has been 
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decided by the Supreme Court of this state in the ease of 





| 
. 
Roszek v. Bauerle & Stark Co., 282 Ill. 557, and the ea 
decision is adverse to the contention of plaintiff in errer.| 
We are bound to follow that decision. fy 
It is also assigned for error that the damages 
are excessive. The thumb of plaintiff's right hand was 
crushed by reason of the accident and she lost approximately 
haif of the first phalange of it. She was under the doctor's 
care from May 4 until May 29. 
She testifies that her hand and arm were swollen 2? 
fer about a month and that she did not» work until the 
following October. The pain was severe at the time of the 
injury and continued until the time of the trial. The hend 
is disfigured and its use to some extent impaired. 
The judgment which is for $750.00 is large but 
not so excessive as to require ea reversal. The judgment 


will therefore be affirmed. 


APFIRMED. 
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WILDER P. POWRRS, y 
Appellant, : 


APPSAL PROV 


vs. \ . . / 


% 
3 


JAMES T. JARRELL et als, 

PULASKI LUMBER COMPANY, JOHN / 
A. WICKUM, THOMAS ¥. K“LLY, My 
STANGARONE, THON Cc. NAYLOR | 
and A. SLEVIX, Sedge business’ as 
KEDZIs PIXTURE COMPANY and ERICAN 
HEATING AND PLUMBING COMPofal 10a, 

Appellees. 
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MR. BUSTICL MATCHZTT DELIVERED THS OF INION OF THH COURT. 


This is an appeal by the complainant from a 
decree of foreclosure by which certain claims for mechanics! 
liens sre held to be superior to the lien of the trust deed 
foreclosed. 

Cn September 2, 1914, eppellent Wilder Pe Bowers 


was the owner of certein premises situated in the city of 
Chicege, “Cook inate, Tilineis, described as lots 13 and cane 
in J. M. Jones’ Subdivisien of lots °4 to 28 inclusive, in 
Bliehe w. Hundley's Subdivision of the east half of the 
South West Quarter of Section 17, Township 40, North Range 
14, Hest of the 3rd Principal Meridien. Lot 14 was registered 
under the Torrens Law, but let 15 was not so registered. 
Appellee James — Te _SJerrell negotiated a sentract | 
It was naomi that 2250.00 of the purchase price should be 
paid in cash and that Jarrell as purchaser should execute a 
trust deed to secure the pryment of the balance. rl 
It was slso agreed that the oremises should be 


improvad by the erection of an epartment building thereon 


and further that the purchaser might negotiate a loan 
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upon the premises not to exceed 83-1/3% of the value of | 
the proposed improvements and that the trust deed securine | 
this losn should be made a first lien upon the premises. | 

It was also agreed between Bowers and Jarrell \ 
that the amount of this first loan should be $50,000 and 
thet it should be made through . li. MecQueen & Co., who 
agreed that they would see to it that the proceeds of the | 
$50,000 loan should not be paid to Jarrell until he had | 
made advancements sufficisnt to take care of all claims of \ 
contractors and subcontractors thet might imperil the lien | 
eof Bowers under the second trust deei to be executed as 
security to Bowers for the purchase money. To this end | 
Bowers checked over the plans and specifications and con- 
sented that the loan should be negotiated through Mac jueen 
& Co. upm their promise that he should be protected in this 
way and this promise was one of the conditions unoon which 
Bowers consented to the transaction. 

Jarrell took possession of the premises and pro- 
ceeded to let contracts for the building, but the deed and 
trust deeds were not executed and delivered until Noverber 
2, 1914. ‘Prior to the delivery of the deed a bond from 
Jarrell to Bowers in the sum of $1500 was executed and 
delivered, conditioned that the building should be completed 
free from mechanics' liens. | 

The lien claimants who are appellees (with ex- 
ceptions which will be hereafter noted) as their work pro- 
gressed under their respective contracts, reauested payments 
from Jarrell who in turn requested from MacQueen & Co. that 
the preceeds of the $50,000 loan should be applied in | 


making payments, and these requests were denied by MacQueen 


& Co. until Jarrell produced receipts for payments and 
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waivers of lien from the contractors and subcontractors. | 
Por the purpose of showing such payments to the 
satisfaction of MacQueen & Co., Jarrell obtained from the 
contractors and subcontractors receipts in various sums 
indicating payments which had not in fact been made. Jarrell 
made affidavit that the payments had been made and delivered 
the affidavit to MacQueen & Co. together with the receipts 
of the contractors and subcontractors indicating such pay- | 
ment. 
the lien elaimants at the time of execution and 


delivery of these receipts imew that they were to be used aa 


by Jarrell for the purpose of obtaining the proceeds of the | 


first mortgage loan from MacQueen & Co. 

On December 4, 1914, Jarrell furnished Macjueen & 
Co. his sworn statement showing the names of such contractors 
and subcontractors and the emount of their contracts and pay= 
ments due. According to this affidavit the aggregate amount 
of the emtracts was $51,887, and the amount due and to be- 
come due thereon amounted to $45,267. 

Payments were thereupon made by MacQueen & Co. | 
out of the proceeds of the first mortgage loan to the con- 
trectors and subcontractors upon Jarreli's orders and they | 


at the same time executed and delivered releases and waivers 





of lien on account of labor or materials, or both, fumished 


In each case the receipt of the contractor and | 


"or which may be furnished” for the building. 


subcontractor contained a statement of the total amount of | 
the contract, the amowmt which it was claimed had been paid | 
thereon, the amount of extras, and the balance, if any, which 


would become due under the contract. 


Prior to procuring these receipts and waivers of 
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lien from appellees, Jarrell represented to them that their | 
respective receipts should be delivered to MacQueen & Co. 

to be used as payment oniy so far as the first mortgaze loan | 
made by MacQueen & Co. was concerned. The different waivers | 
of lien were under seal ant exch recited that it was for 

$1.00 and other good and valuable consideration, but the $1.00 
was not in fact paid. None of the lien cleimants ever filed 
any claim for lien, or copy thereof with the Registrar of 
Titles, 

The decree sustaining exceptions to the Master's 
report found that the lien of appellant Wilder P. Bowers, 
was subordinate and inferior to that of the lien claimants 
and thet the lien claimants had liens upon both of the lots, 
notwithstanding their failure to file notice with the Registrar 
of Titles, 

Appellent insists thet appellees, who are lien | 
claimants, are bound by their waivers of lien and are estopped 
by their receipts and the execution and delivery of the waivers / | 
of lien, and thet the decree of the Circuit Court in so far as 
it gave the lien cleimants eeses ity over the mortgage of 
appellant is erroneous. 

On behalf of the lien claimants it is urged that 
the waivers of lien, receipts, statements, etc. were execute \ 
ana delivered without any consideration therefor, and that CA 
the lien claimants are not estopped by reason of the executi 
and delivery of such receipts, statements and waivers. 

If the question here arose between the lien claimants | 
and the owner, Jarrell, their contentions would be good, but as 
between them and appellant a different question is presented. 
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fhe evidence shows that the lien claimants mew very 
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well that the money which they were about to obtain was not 
being paid by Jarrell, the owner, but by MacQueen & Co. from 
whom under the terms of their respective contracts, they had | 
no legal right’ to demand payment. These funds which were held 
by MacQueen & Co. were trust funds by reason of the agreement 
between Jerrell, Bowers and MacQueen & Co., and MacQueen & Co. 
was a trustee of the funds for all parties interested. The 
payment, therefore, by MacQueen & Co. of the money held by 
them to the lien claimants, we think constituted a valuable 
consideration for the execution and delivery of the receipts 
and waivers of lien. 

Moreover, we think the lien claimants are estopped | 
by their receipts and waivers from claiming a lien superior 
to that of Bowers under the second trust deed. The ousentin’! 
conditions necessary to create an estoppel are stated in 
Dinet v. Eilert, 13 Ill. App. 99 and People v. Brown et al., 
67 Ill. 457. 

It is urged that appellant was unknown to the lien | 
claimants and that it would, therefore, be absurd to presume 
that the waivers cf lien were given for the purpose of mis- 
leading him, but the waivers of lien were addressed generally | 
®"to whom it may concern" and must be held to be a4 piesa ditntiie 
to anyone interested in the premises. It is also urged that | 
Bowers did not act upon these waivers; that in fact he 


persoally knew nothing about them, but this view disregards | ig 
the actual situation which was that Bowers relied upm the | ( 
trustee of the funds, MecQueen & Co. to protect him and that | 
MacQueen & Co. were his egents in that regard and therefore 
acting upon these representations MacQueen in fact acted for | 
Bowers. 


Again it is urged that Bowers was not injured be- 
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cause the liens of appellees were superior to his lien under 

the second trust deed end if waivers had never been executed, 
they would have still remained a lien superior until paid. 

Sven if we concede this is true, it would not follow that 

Bowers was not injured. The effect of the execution and de- 
livery of these receipts and waivers was to mislead him as to 
the acitval situation. He had «2 legal right to have the funds 

in MacQueen's hands, held and paid according to the agreement. 
Through MacQueen's being deceived by these false representations, 
Bowers was deprived of that legal right. This wae injury. 

We are of the opinion that the facts show every | 
element of estoppel and thai the decree was erroneous in 50 
far as it found the liens of claimants Thomas Naylor, M. 
Stangarone, Pulaski Lumber Company, Thomas ¥. Kelly and 
John A. Wickum to be superior to the lien of appellant under 
the trust deed which he sought to foreclose. The views herein 
expressed are we think sustained by the following authorities: 
111. 390; Tumes v. Brenckle, 249 111. 396; feidenbluth et al. 
v. Rudolph, 152 111. 316; PF. A. Lord Lumber Co. v. Callahan 
et al., 181 ill. app. 323. 

Appellant has also urged objections to the amounts 
found due to the respective lienors. Appeliee M. Stangarone 
concedes an error and has entered a remittitur in the sum of 
$1574.82 and claims an award of only $3338.50 instead of 
$4963.32. With the exception of this amount which has been 
remitted, we think the objections made to the respective 
amounts allowed to the different lien claimants are without 
merit and that they are entitled to liens for such amount 
subject however to the lien of appellant's trust deed, with 


exceptions hereafter noted. 
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A different eituation is presented by tne record 
witn reference to the lien claims of Abreham Glevin doing 
business as the Kedzie Pixture Company, and that of the 
American Heating & Plumbing Corporatim. The conditions 
which have heretofore been set forth and which we have ne2d| 
te constitute an estoppel as to the otner lien claimants do 
net exist as to their claims, and we think they ere entitled 
te recover the respective amounts of 3933.06 and $1668.46 
as claimed by them and thet their liens are prior and 
superior to that of the fowers' trust deed. “A mechanic's 
liem aitiaches from the time the contract is made. ft 
attaches to the interest of those who make the contract, and 
to the interest of all those who authorize or knowingiy 
permit such contract to be made.” Hughes v. MeCasland, 122 
lil. App. 365; Mechanics’ Lien Act, aec. 1. 

There remains to consider one important questim 
raised on the record and that is whether any of the claimants 
are entitied to liens upon lot 14 which was registered under | 
the torrens Law. No one of the lien claimants complied with | 
the provisions of this law as contained in sections 69, 90 


and 92 of the Torrens Act, but it is urged here that the 


\ 


liechanics' Lien act as revised and re-enacted and in force | 
July 1, 1903, has operated to repeal those sections by reason 
of its being a later enectment. 

Pending the consideration of this case the second 
division of this court has filed an opinion in the cease of 
Hecken v. Isenberg et al., No. 25345, holding that the & 
Mechanics! Lien Act did not have the effect of repealing | 
these sections of the Torrens Law. We had in the consid- | 
eration of this case arrived at the same conclusion for 


reasons which the opinion there rendered make it unnecessary 
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for us to state. 

We ere, however, of the opinion that unon the 
principle laid down in Barbee v. Verrie et al., 221 Ili. 
382 and Haas Slectric Co. v. Amusement Co., 236 Ill. 452, 
a court of equity will apoly the general payments which 
have been made on account of these claims to the unsecured 
portion thereof, and therefore that each and all the lien 
claimants have the rigant to have their liens enforced to 
the full amount of the claim allowed 2s against loi 13 
which was not registered under the Torrens Act. 

The decree of the Cirevit Court will therefore 
ba reversed and the cause remended with directions to 
enter a decree in conformity with the views exnressed in 
this opinion. 


REVARSED AND REMANDED FITH DISPCTIONS. 
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OF CHICAGO. 


MR. JUSTICE MATCHETT DELIVERED THE OPINION OF THE COURT. 


This is an appeal by the plaintiff from a 
judgment of the Municipal Court of Chicago entered by that 
court upon a finding against the plaintiff and in favor 
of the defendant upon the defendant's claim of set-off. 

Appellant, plaintiff below, is engaged in the 
business of selling and installing conveyor and elevator 
machinery and labor savin: devices. 

The defendant, appellee, is a large manufacturer 
of paper box board, operating a plant in the city of 
Chicago, employing about 250 men. 

In June, 1913, appellee decided to change the 
shafting at its factory. This shafting operated the entire 
machinery of the plant and it was necessary that the plant 
be closed down while the repairs were being made. 

On June 2lst the parties entered into a written 
agreement, wherein appeliant for a consideration of $6538 204 
agreed to do the work required, furnish all materials, etc. \ 
in accordance with certain specifications and drawings. | 

The agreement provided, “It is further understood 


and agreed that all bearings, shaftings, pulleys, and rope 
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sheaves shali be Dodge Manufacturing Company's products." 
Appellee was to turn the shafts and working space over to 
appellant at seven o'clock A. M. Monday morning July 28th, 
1913, and appellant agreed to prosecute the work unintere 
ruptedly, with a sufficient force of mechanics and other- 
wise and to complete the work by or before ten o'clock A. 
M. Sunday, August Srd, 1913. The agreement provided that 
time should be of its essence. 

It was also agreed that appellant should not be 
held responsible for any “loss, damage or delay” caused by 
accidents or other contingencies beyond its control, and 
that its responsibility for the condition and delivery of 
the material should cease upon receiving from the trans- 
portation company a receipt for the shipment in good order. 

July 25, 1913, the time for shutting down the mill 
and beginning the work was advanced to 7:30 A. li. July 30, 
1913, and the date for completion was extended to 10 A. M. 
August 10, 1913. This in consideration of $350.90 to be 
deducted from the contract price, being the estimated value 
of the overtime which would thus be saved. 

At this time the Dodge Manufacturing Company had 
notified appellant that by reason of a breakdown it could 
not deliver the machinery in Chicago before August 2, 1913, 
but appellant did not inform appellee thereof until July 
3ist. 

The work was not completed.by August 10th and on 
August ohh eaeetiee throvgh its engineers notified appellant 
that the work must be completed by iionday August 18th, and 
that unless by 4 o'clock FP. M. on that day the engineers 
could be convinced that this would be done they would take 


action to insure its completion. On Wonday afternoon of 
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August 18, appellee took possession of the plant, ordering 
the workmen of appellant from the premises and completed | 
the work required by the contract. 

Appellant sued and set up that it was excused 
from performing on time by reason of unavoidable delays and 
other faults of the appellee. 

The cause was tried by the court without a jury 
and propositions of both law and fact were held and refused 
from whieh the views of the court both as to the law and 
the facts may be determined. 

The court found the facts as to the making of the 
contract as above set forth and disallowing other claims of 
appellant as to delay, further held, however, that the 
plaintiff, the Gifford Wood Company was delayed eight deys 
in completing the work under the contract in not being able. 
to obtain the shafting from the Dodge Manufacturing Company | 
on account of an accident caused by the breaking down of the 
engines of the said Dodge Manufacturing Company and that 


said accident was beyond the control of the Gifford Wood 





Company or the Vodge Manufacturing Company. 

The court further held as to the facts that the 
plaintiff, the Gifford Wood Company was delayed on account 
of a car of shafting shipped by the Dodge Manufacturing 
Company being lost for three days and that the delay was a 
eontingeney beyond the control of the Gifford Wood Company. 

The findings of fact made by the court are we 
think, sustained by the evidence, but the rulings of the 
court upen the propositions of law, in our opinion, indicate 


that an incorrect rule of law was applied to these facts. 


The court finds as a matter ef fact that there 
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was a delay of eleven days on account of contingencies over 
which appellant had no control. The time fixed for the 
completion of the contract had, for a valuable consideration, 
been extenced by appellee until August 10th. Appellee was 
therefore, we think, not justified in taking possession of | A 
the premises on the 15th of August and completing the work on 

its ow account for the reason that the time limited had net | 
expired and the contractor was therefore not yet in default. 

It is the contention of appellee and it was the \ 
theory of the court as indicated by its rulings upon the | 
propositions of law that it was the duty of appellant to notify 
appellee that the engines of the Dodge Manufacturing Company | dh 
had broken down at or prior to the time that the date for 
finishing the contract was extended, and that by reason of its 
failure to give such information, it should be heid liable | 
for all damages: which appellee sustained by reason of its 
plant being idle during that time. The court found the amount 
of such damages to be $3310.21 over and above any amount which 
was due to appeliant under the terms of its eontract, and upon 
that theory entered judgment ageinst the plaintiff. 

We are unable to understend upon what theory this 
conclusion was reached, or what provisions of the contract, | > 
either express or implied, could justify such finding or con | 
clusion. 

The provision of the contract thet the goods in 
question should be purchased from the Dodge Manufacturing 
Company was inserted therein for the benefit of appellee. 
The evidence discloses that the agents and employees of the 
Dedge Manufacturing Company gave the informetion as to the 
accident eat their plant to the Chicago Coated board Company 
within a day or two after that information was obtained by 


the Gifford Wood Company, and there is nothing in the record 
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to indicate, but on the contrary it seems to affirmatively 
show, that appellee could have obtained informetim as to 

the situation at the plant of the Dodge Manufecturing Company 
just as early and «as readily as cold appellant. 

We are of the opinion that the propositions of law 
submitted by plaintiff were wrongfully refused by the court 
and that there is no evidence in the record to justify a 
finding in behalf of the defendant on its claim of offset. 
But the record is not in such shape that we can estimate 
plaintiff's damages; hence the judgment will be reversed and > 
the cause remanded, 


REVERSED AND REMANDED. 
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KR. JUSTICE MATCHETT DELIVERED THE OPINION OF THE COURT, 


This is an appeal by the defendant from a judg- 
ment entered by the Municipal Court of Chicago in favor of 
plaintiff upon trial by the court without s jury, 

The claim of plaintiff was for tariff charges 
amounting to $109,906, The facts are stipulated. 

On February 14th, 1912, the defendant at Fhila- 
delphia delivered to a carrier for shipment a car of coal 
eonsigned to itself at Chicago, L[llinois. At Huffalo this 
coal was delivered to appellee who transported it to Chie 
cage where it arrived February 19th, 1912, 

On February 20th, 1912, the defendant by an 
order in writing directed that the car of coal be forwarded 
te A, F, Cook & Co, (who hed purchased same and agreed to pay 
the freight thereon) at Fullman, Illinois, via the Illinois 
Central "Charges Follow," The coal was delivered to A, F, 
Cook & Go, on or about Mareh 6th, 1912, and the plaintiff 
demanded payment of the freight charges at that time and at 
various times thereafter from said A. BP. Cook & Co,, but 
same has not been paid, 

On September 19th, 1912, plaintiff brought suit 
against A, ¥, Cook & Co, for the charges and recovered judg- 


ment on December 13th, 1912, which remains unsatisfied. 
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Cn, but not prier to September 22nd, 1914, the 
defendant was notified by the plaintiff that the freight 
charges had not been paid and the defendant had up to that 
time believed that the same were in fact paid. 

On the 2end day of September, 1914, A. F, Cook 
& Co, became and have ever since been insolvent and have 
ceased dcing business, At the time the coal was delivered 
to A, F. Cook & Co, it had sufficient assets to pay said 
freight charges. 

Merchants and shippers throughout the United 
States ship great quantities of coal and other commodities 
to great numbers of persons throughout the United States 
over the lines of the railroad companies operating in the 
United States, and the almost universal custcm and practice 
in such shipments is for the shippers to ship such ceal and 
other commodities without prepayment of the freight charges 
thereon, and for the railroad companies to waive their right 
to prepayment cf the freight charges thereon, and to accept 
payment thereof from the consignee, 

The court instructed the jury to find the issues 
for the plaintiff and assessed its damages at $109.90 and 
judgment was entered on the verdict, 

Appellant claims that appellee by its action in 
extending credit to A, FP. Cook & Ce, and by its silence 
with knowledge that appellant was resting in the belief that 
the freight had been paid, waived all right te collect it 
in view of Gook's inselvency, In other words, appellant 
claims as ageinst the plaintiff an estoppel. In support 
of this contention with other autherities are cited, =- 


Central Railroad Co. v. MacCartney, 68 N, J, L, 165-175; 
Thomas v, Snyder, 59 ba, St, 517, 
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The Act to Regulate Commerce, aprroved February 
4th, 1587, controls in this and siniler transsetiens. Ape 
pellant, as consignor, wae primarily liable for the payment 
of the freight, and we think the liability could only be 
discharged by payment, Appellee had no right to release ape 
pellant from such lisvility and its act would have been une 
lewful had it dene so, ‘That which it can not do directly by 
voluntary action, it can not do indirectly by placing itself 
in a position where it is estopped, An estoppel can not be 
founded upon an illegal act or contract. B, & 0, S. WM. Ry. 
Cc, Vv. New Albany Box & Basket Go., 94 N. %, 906, 909; 
Southern Ry. Co, v. Southern Cotton Oil, 91 3. %, 876; 

Cent, of Georgia Ry. Co, v, Zatenton Lumber Co,, 80 &, *, 
726; ¢. of G. Ry. Cc. v, Birmingham Send & Brick Ce,, 64 So., 
202, 204 (Ala.) 

Appellant argues with much force that the law 
should construe inte every contract of shipment an implied 
term that where payment of freight is not made by the cone 
signee, notice of such fact shoul’ be given to the consignor 
in erder to hold him liable in the event of insolvency of 
the consignee, Wo authorities ere cited, The argument 
might very preperly be addreseed to the national legielature, 
but can not avail here, 


The judgment will be affirmed. 
AFFIRMED. 
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a corporation, 


/ 
HE WHITEHEAD & HOAG COMPANY, [= L.A. 268 


\ Appellee, APPEAL FROM 
\ / MUNICIPAL COURT 
VGw 
4 y, OF CHICAGO. 
‘3 # 
JOHN L. DONOVAN, i 
: Appeliant. 
k f 


“ 


MR. JUSTICE MATCHETT DELIVERED THE OPINION OF THE COURT. 


This is an appeal by the defendant from a judg- 
ment entered by the Municipal Court of Chicago in an action 
brought to recover for the price of merchandise alleged to 
have been sold and delivered by appellee to appellant. 

The affidavit of merits denied the sale and 
delivery of any goods by appellee to appellant and averred 
that the sale and delivery with respect to which the plain- 
tiff sued were made at the instance and request of the 
Federation of American Motorcyclists. 

The evidence shows that defendant was chairman 
of the competition committee of said Federation, which 
was a voluntary association. 

The evidence is uncontradicted that the goods in 
question were ordered in the name of the association and 
were charged on the books of the plaintiff to that association. 
It was also proved that said goods were used by the associatim 
and that all payments which were made on account thereof 
were made by the association and so credited by the plain- 
tiff. There is no competent evidence on which a finding 
against the plaintiff personally could ts based. The judge 
ment will therefore be reversed with a finding of fact. 

REVERSED. 
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FINDING OF FACT. 


We find es a matter of fact that the goods and 
merehendise fer the price cf which plaintiffs in this 
action sued were nct sold cr delivered te the defendant in 
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SAM SIMPSON, 
4 Appellee, 
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Z10 1.4. 269 


vs. SUPERIOR COURT, 





| j COOK coUNTY. 
GRAND TRUNK WESTERN / 
RAILWAY COMPANY,  / 

\, Appellant. 


MR. JUSTICE MATCHETT DELIVERED THE OPINION OF THE COURT. 


. 


Appellee as plaintiff sued appellant as defendant 
in assumpsit on a contract to transport from Chicago, Illinois, 
to Auburn, Maine, a car-load of horses. Appellee was consignor, 
and one Jonas Edwards consignee. 

It was alleged that appellants so negligently and 
carelessly handled and treated the horses that they arrived 
at Auburn, Maine, in a damaged condition, whereby plaintiff 
was injured. 

The proof tended to show that when the car with 
the horses was delivered in Auburn, Maine, one of the horses 
was dead and another severly injured. 

At the conclusion of plaintiff's testimony, the 
defendant requested a peremptory instruction in his behalf, 
which was refused by the court. The jury found for the 
plaintiff and assessed plaintiff's damages at the sum of 
$380.00, upon which verdict the court entered judgment. 

The contract under which this shipment was made 
is what is on rent as the "Uniform Live Stock Contract." It 
was signed by the railroad company and also by the consignor. 
As it related to an interstate shipment the law which mst 
be applied to the transaction is controlled by the Interstate 
Commerce Act and the decisions of the United States Courts 


construing the same. 
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As was said in reference to federal legislation 
on the subject in Adams Express Co. v. Croninger, 226 U.S. 
491, quoted by the Supreme Court of Illinois in the case of 
Gamble-Robinson Co. v. U. P. Re Re Co., 262 Ill. 400, "That 
the legislation supersedes all the regulation and policies 
of a particular State upon the same subject results from 
its general character. It embraces the subject of the 
liability of the carrier under a bill of lading which he must 
issue and limits his power to exempt himself by rule, regulation 
or contract. Almost every detail of the subject is covered so 
completely that there can be no rational doubt but that 
Congress intended to take possession of the subject and 
supersede all state regulation with reference te it. Only the 
silence of Congress authorized the exercise of the police 
power of the state upon the subject of such contracts, but 
when Congress acted in such a way as to manifest a purpose to 
exercise its conceded authority, the regulseting power of the 
State ceased to exist.” 

It is urged in behalf of appellant that the court 
should have given the peremptory instruction asked for by 
defendant at the close of tine evidence by reason of a 
provision of the 7th clause of the contract which provides 
"That no claim for damages which may accrue to the said 
Shipper under this contract shall be allowed or paid by the 
said carrier, or sued for in any court by the said shipper, 
unless a claim for such loss or damage shall be made in 
writing verified by the affidavit of the said shipper or 
his agent, and delivered to the Grand Trunk Western Railway 
Agent of the said carrier at his office in U. S. Yd. within 


five days from the time said stock is removed from said car 
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or cars; and that if any loss or damage occurs upon the 
line of a connecting carrier, then such carrier shall not 
be liable unless a claim shall be made in like manner, and 
delivered in like time, to some proper officer or agent of 
the carrier on whose line the loss or injury occurs." It is 
conceded that notice was not given according to the terms 
of this contract. 

In the case of Chesapeake & Ohio Railway Co. v. 
McLaughlin, 242 U. 5. 142, the Supreme Court of the United 





States passed upon this very clause in a similar contract 
and upon a record such as we have in this case. The court 
there said, "It conclusively appears that McLaughlin did not 
present a verified claim to the carrier's agent as provided 
by the contract. Upon its face the agreement seems to be 
unobjectionable and nothing in the record tends to establish 
circumstances rendering it invalid or excuse failure to 
comply therewith. The court below erred in denying a 
seasonable request for a directed verdict; and its judgment 
must be reversed." 

It has also been urged by appellee, although 
the evidence does not sustain him on this point, that there 
was a waiver of this notice by appellant. However, as the 
United States Courts construe the statute, appellant had 
no right to waive its defense. A. J. Phillips Co. v. Grand 
Trunk Western Railway Co., 236 U. S. 662. 





The judgment of the Superior Court is reversed 
without remanding. 


REVERSED. 
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OTTONAR CARLICZEK, 


\ Appellee, APPEAL FROM 
% 
\. MUNICIPAL COURT 
VSe f 
: / OF CHICAGO. 
OTTO ROTHENSTRIN ,\ | 
éppel ant. 
ey, 


MR. JUSTICE MATCHETT DELIVERED THE OPINION OF THE COURT. 


This is an appeal by the defendant from a 
judgment of the Municipal Court of Chicago entered upon 
the verdict of a jury. 

Plaintiff's suit was for a balance claimed to 
be due upon a promissory note and the defense set up was 
payment. ; 

The defendant upon trial offered evidence tend- 
ing to show sums due from plaintiff to the defendant on 
account of commissions and wages earned upon certain alleged 
contracts between the parties made subsequently to the 
execution and delivery of the note and the subject matter 
of which was in no way connected with the note. 

Evidence was heard by the court as to such claims, 
but it afterwards sustained a motion of the plaintiff to 
strike out this testimony and this is urged here as error. 
We do not think the court erred. The items in controversy 
arose out of matters entirely unconnected with the execution 
and delivery of the note and were, therefore, inadmissible 


by way of recoupment, and no claim of offset wes filed. 





Waterman v. Clark, 76 Ill. 428; Keegan v. Kinnare, 125 111. 
280. 


the judgment of the Municipal Court will be affirmed. 


AFFIRMED. 


¢ 


\ 


\ fSeée » 888 


Oy 8. hl LOLS \ : yf 


\ (PRABLARAD SAO ETD 


Gone LATIN \ voliegg 
mueD Taal oT wa { ella / 
Se ey a av 
ROTH 1) ‘ 
q tach ‘reeMTTOH ont 
' aay 


-TAUOD ERE CO MOLWLGO RAT CABRVIMNS TIGHITAM ZQLTAVL .AM 


8 Mott Saaboe'teh ent 4d Lasaqge as as weet 
xoqt Bewhdne opanlid te dyed Lackoian ey to dnemgha f, 
.ytut e to tolbuey odd 

O3 bemtefs @onaias s vot wesw s4ye a'Visaleare *” 
ow gy gee oowetes ait bue ston yioedlmeng a soqu ash ad 
i" eesingag 
-buo} ooumbive boatte Lele moqe ¢eebastoh sap” 
ud dSaefoo ted off of Ttiimkels wort euh ame wore ot 3m 
hbeneilia ofaites oscu beirtas ceygaw Sna tte Leddomos ‘to smumoos 
oie of vitneunsedve obam osisusg oat noowsed edoaténes 
actian tootdue oft Sax con add Yo yxovifeb bas soisumexe 
.ofoa od¢ dtiw bedoennon yew on ok auw dotde to 
»WRialo dove od ea drama ost? ut bised eew soosbival ; 
Od Vildstele acd to noitom & homtataye ebuwerette th ded 
.Teste se oted begas af ef42 oma enomtsaad ated dua otiade 
yerevortmos mt sxgtt edt .bovts sumo sal taldd tem Bd ov 
pitt tvoone ett diiw hetsouncoan Vietides auattax te two avous 
eldiaeiubant ,exeteteds ,etew bee atom edt te ‘ereviten DMB 
-heLit asw teatio te mielo ox bam tnomqueoe to “wr ‘yé 


-tf0 S81 ,ozangth .v magsed sane ~£E2 OY aed +Y seote jew 


pb abi 


bemtitte od iftw deesd feeketnat oc3 Se soanakit ane. 


tli fi 
48 - 23362 / 


ey eee QY0 IA. 287 


Julius Kravitz) his next friend, y. 


Plaintiff in Reres / 

f ERRGR TO 
£ 

¥ 


BUPERIOR COURT, 


Vie) j 
CHICAGO CITY RAILWAY coMPANY, / 
a corporation, \ f 


/ 
Perenaant 4m Error. 


COCK COUNTY. 
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HR. PRESIDING JUSTIC® TAYLOR delivered the 


opinion of the court. 


This is a writ of error to the Superior Tourt 
to reverse a judgment entered upon the verdict of a jury 
in favor of the defendant in error, the Chicago City 
Railway Company, hereinafter called the defendant, and 
against Leo Kravitz, «a minor, by Julius Kravitz, his 
next friend, plaintiff in error, hereinafter called the 
plaintiff. 


Plaintiff brought suit to recover damages for 
personal injuries resulting from being struck by a car 
of the defendant in Halsted street at its intersection 
with l4th place, In hie declaration he alleged that 
while he was crossing Malseted street at 14th place, go- 
ing West, the defendant *so carelessly and improperly 
drove and managed their motor car that the said car * * * 
ran into and struck with great foree and violence the 
said plaintiff", severely injuring him. The ad daznum 
was $20,000. The defendant pleaded the general issue. 
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On the day of the injury, May 12, 1908, the 
plaintiff was a winor, between twelve and thirteen years 
of age. The evidence shows that he was, at the time of the 
accident, nearly, if not quite, thirteen years of age; that 
he was in the third grade at schools that he lived within 
two blocks and a haif of the place of the accident; that 
he had been in Halsted street and that neighberhood a 
great many times; that he knew which way the cars ran 
and that they ran at frequent intervals; that his eyee 
sight and hearing were beth good; that he was at least 


an average boy of that age. 


The theory of the plaintiff is that between 
five and six o'clock in the evening, on the day in quese 
tion, he walked from the southeast corner of Halsted 
street and 14th place, directly west on the crosswalk 
until within a few feet of the north-ebound caretrack 
where he stopped for a moment to let a northebound car 
go by; that as the car passed he started immediately 
pehind it across the tracks; that as he stepped upon 
the west track he was struck by a south-bound car and 
his right leg run over and crushed; that the southebound 
car was running at a high rate of speed and gave no signal 


of its approach. 


The theory of the defendant is that the plaintiff 
was "flipping"; thet he was seen on the front step of the 
blind side of the car, that is, on the side next the east 
or north-bound track, holding to the grabeirons; that he 
remained there for some time when he disappeared and was 
shortly afterwards seen hopping on one foot towards the 
west sidewalk. At the close of all the evidence the jury 
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found the defendant not guilty and judgment was entered 


upon the verdict. 


This cause has been tried twice and in each 
case the jury found in favor of the defendant. After the 
first trial it was brought to this court for review and is 
reported in 174 Ill. App. 182. It was reversed and remande 
ed for the following reascns; (1) the giving of too large 
a number of instructions (thirty-nine for the defendant) 
"many of which directed the verdict for defendant"; (2) the 
jury were improperly instructed in regard to the degree of 
care required of the motorman in approaching the crossing; 
(3) that certain instructions "tended to mislead the jury 
into believing that the same degree of care to avoid the 
accident was required to be exercised by plaintiff, a boy 
of twelve or thirteen years, as would be required of an 
adult.* In the instant case, upon this review, counsel 
for the plaintiff assign as reasons for the reversal of the 
judgment (1) that the greater weight of the evidence is 
agninst the verdict; (2) that the court erred in instructing 
the jury on behalf of the defendant. 


(1). Is the greater weight of the evidence 
against the verdict? Counsel, in their brief for the plaine 
tiff, state that from an examination of the testimony, the 
eole question in the case is whether or not the three wite 
nesses, namely, Flaherty, McKune and Hayes, are worthy of 
belief, and whether their testimony is sufficient to support 
the verdict against the testimony of the six witnesses proe 
duced on behalf of the plaintiff. We are of the opinion 
that there was ample evidence to justify the jury in cone 
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Cluding that the plaintiff was not struck by a southbound 
car at the intersection of Halsted street and 14th place, 
but that he was "flipping" and fell or voluntarily got off 
somewhere between 14th place and the viaduct. After a 
careful analysis of the evidence of all the witnesses, we 
are unavle to find any valid reason for diserediting the 
testimony of the three witnesses above mentioned. It 
follows, therefore, that we are not justified in overe 


riding the verdict of the jury. 


(2) It is contended by counselfor the plaine 
tiff thet the court erred in giving such a large number 
of instructions on behalf of the defendant. Having in 
mind that it is the law that the number of instructions 
given may not be arbitrarily limited by the trial court 
(Chicage Union Traction Co, v. Olsen, 211 Ill. 255), and 
considering the contents of the instructions under cone 
sideration, we are of the opinion that the giving of the 
twentyethree instructions on behalf of the defendant did 
not, in number or quantity, constitute errer. Chicago 


City Ry. Co. Vv. Sandusky, 198 111. 4CC; Union Traction fe, 
XN. Hanthorn, 211 Ill. 367, 


It isaleo contended by the plaintiff thet the 
court erred in giving so many instructions concluding in 
effect that a verdict of not guilty should be returned. 

Of the instructions given by the defendant, 1, 2, 3, 15, 
17, 18, 21 and 22 concluded, with a general direction, 
that if the jury found the facts as therein stated, they 
should find the defendant not guilty. Assuming, as we do, 


that the general contents of those instructions: were proper 
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and appropriate to the evidence and the law of the case, 


we are of the ecpinion that although they involved the ree 


eee 


iteration of certain principles of lew, more favorable to 
the defendant than to the plaintiff, their repetition, 
under the circumstances of the case, was sufficiently 


justified. 


As to the further contentions of the appellant, 
that the court erre: in giving so many inetructions on 
contributory negligence; in repeatedly inetructing the 
jury as to the defendant's theory of the case; in repeatede 
ly instructing the jury that sympathy for the plaintiff 
should have no influence; that the plaintiff could not 
recever unless he proved by a preponderance of the evie 
dence that he had sustained injuries as charged in the 
declaration, we are of the opinion, after a careful exame 
ination ef those instructions, that, under the circumstances 


of this case, they were all properly given. 


Pinding no error in the record the judgment is 
affirmed, 


AFFIRMED. 
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MR. JUSTIC’ O'CONNOR delivered the opinion of 


the court. 


William Downs brought suit in the Municipal Court 
of Chicago against Malinda Lambur to recover $184.22 for 
work and labor performed and materials furnished. The 
defendant filed an affidavit of merits which set up as 
bar to the suit a judgment rendered on thé verdict of a 
jury in o» suit between the same parties involving the 
pame subjectematter. To the affidavit of merits plaintiff filed 
a reply seeking to avoid the defense interposed. The 
court on motion of the defendant struck the reply from 
the files. Plaintiff elected to stand by his reply and 
judgment was entered in favor of the defendant, to reverse 


which plaintiff prosecutes this appeal. 


Plaintiff by his statement of claim seeks to 
recover for materials furnished and work done under two 
Oral contracts. Ne admits that he had brought another 
suit to recover for-the same matters against the defende- 
ant, but contends that his claim in that enre was based 
not upon the oral or express contracts but on an implied 


contract; that in that case there was a verdict and judge 
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ment in favor of the defendant, but that defendant in the 
former trial contended that that verdict and judgment would 
not bar plaintiff if he thereafter brought a suit on the 
express contracts, and induced the court to take this view 
of the ense; that plaintiff’ acquiesced in this ruling of 
the court and for this reason plaintiff contends defendant 
is now estopped to urge that the former judgment is res 
judicata. The record does not disclose just when, how 

er in what manner, plaintiff acquiesced in defendant's 
contention, but in any event we think it immaterial, If 

it developed on the first trial that the plaintiff's claim 
was upon an express and not an implied contract, he could 
have obtained leave to amend his statement of claim. FPurthere 
more, if counsel for the defendant and the court were wrong 
age to the law, plaintiff had his remedy in a court of review, 
On the former trial plaintiff having taken the position that 
his claim was based on an implied contract, we must assume 
that his evidence tended to suppert this theory, as he pere 
sinted in this position by submitting it to a jury. It 
would be anomalous to permit him to shift his position 
after he has been defeated, We think the case of Davis v. 
Wakelee, 156 U.S. 680, relied upon by plaintiff, is not in 





point. It was there held that where in a bankruptcy proceede 
ing the bankrupt insisted that a creditor who was opposing 
his discharge had a valid judgment for the same in another 
court, the bankrupt could not afterwards contend that the 
judgment was invalid. in that case the claimant never took 
the position that the judgment was invalid, - - he always 
pursued a consistent course, while in the instant case he 
first sought to recover on the theory of an implied eontract 


and after being defeated he now seeks to recover on an express 
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contract. On the first trial plaintiff could have amended 
his pleadings if the proof warranted it, and having failed 
te do so, after being defeated, he will not be permitted to 


shift his position and retry the cage. 


The judgment of the Municipal Court of Chicago 
is affirmed. 


AFFIRMED. 
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MR. JUSTICE O'CONNOR delivered the opinion 


of the court. 


Yrank Soukup brought suit in the Municipal 
Court of Chicage against the Modern Woodmen of America 
on a benefit certificate issued by the defendant on 
the life of his son, Frank i. Soukup. After the suit 
was instituted Frank Soukup died and his executor was 
substituted as plaintiff. At the close of the evidence 


there was a directed verdict for the defendant. 


The certificate on which the suit was brought 
was issued in 1909. The contract of insurance was @evie 
dénced by the application certificate and by-laws. The 
by-laws provided fot the payment of an assessment each 
month, and that any member who should fail to pay such 
assessment on or before the last of the month should 
ipso facto become suspended and the benefit certificate 
null and void. They abeo contained a provision that 
a member might be reinstated by paying all dues and 


assessments within sixty days from the date of suspen- 
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sien, provided he was then in geod health. Frank NH. 
Soukup did not pay the assesement for the month of 
April, 1914, and under the by-laws stood suspended, 
May 1, 1914. This assessment was afterwards paid on 
May 15, 1914, and three days later, May 18th, Frank 
M. Soukup died. 


The evidence discloses that Prank M. Soukup 
on May 15th was not in good health, but was suffering 
from endocarditis, from which disease he died, and 
that he had been suffering from this disease for about 
three weeks. It follows therefore that at the time 
Frank M. Soukup died he was not in good standing but 
was suspended and no recovery can be had. Plaintiff, 
however, contends that the defendant by a course of 
conduct had waived the payment of the assesements during 
the months in which they respectively became due; that 
the evidence shows that Frank if. Soukup for about three 
years prior to his death had been paying assessments 
quarterly, and therefore he was not suspended at the 
time of his death. The evidence does show that dure 
ing the last two or three years the assessments were 
paid substantially every three months, but each of 
these payments was made before the expiration of the 
sixty days within which he could be reinstated. The 
evidence also shows that he was reported suspended 
each time he failed to pay during the month. The cone 
clusion to be drawn from this is not that Frank M. 
Seoukup was not suspended, but that he was actually 


suspended and reinstated, because he made the payments 
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within the sixty days. So far as the evidence discloses, 
the defendant waived nothing at any time. As Frank HM. 
Soukup was not a member of the defendant order in good 
standing at the time of his death, no recovery could be 
had on the certificate. The judgment of the Municipal 
Court of Chicago is, therefore, correct, and it is afe 


firmed. 


AFFIRMED. 
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Apkellee, 
APP TAL EFROM 
VSe WORHICIPAL SOuURT 


OB CHICAGC, 
PRANK HUNT, doing \busi- 
ness as New Jackson Hotel, 


Appellant ‘ 
\ Bs 
4% a 


MR. JUSTICE O'CONNOR delivered the cpinion of 


the court. 


Sam Lapin brought suit against Frank Hunt, 
doing business as the “New Jackson Hotel, seeking to 
recover $200 on account of the loss of a diamond stud. 
The case was tried before the court without a jury, there 
was a finding and judgment in favor of plaintiff for $200, 


to reverse which defendant prosecutes this appeal. 


The record disclosea that about one o'clock on 
the morning of November 25, 1916, plaintiff and another 
person procured a room for the night at defendant's hotel; 
that plaintiff etated to the night clerk in charge that 
he desired to deposit some valuables; that the clerk dee 
livered an envelope to plaintiff for that purpose; that 
plaintiff placed hic valuables in the envelope, senled it 
up and returned it to the derk who placed it in the safe; 
that the next morning plaintiff from his room signaled for 
the bell boy and gave him the receipt for the envelope and 
requested him to get the same from the office and bring it 
to plaintiff, which was done; that thereupon plaintiff opened 
the envelope, emptied the contents upon the ‘itis oak claimed 
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the diamond stud was missing. He at once made complaint 


to the defendant. 


Evidence was offered on behalf of plaintiff that 
tended to show that the envelope had been tampered with. 
Cn behalf of the defendant this contention was strenuously 
denied, and the defendant introduced evidence tending to 
show that when the envelope wae handed te the clerk he 
immediately put it in a box in the safe, locked the box, 
and afterwards the safe was alec locked, and nobody had 
access to it until in the morning when the safe was opened 
and the delivery of the envelope made; that the envelope 
was then sealed and in the same condition as when given 


to the clerk and had not been tampered with. 


We have carefully examined all the evidence 
in the record, and it would serve no useful purpose to 
enalyze or discuss it; and while we might be better satise 
fied if the finding and judement were in favor of the defende 
ant, yet the trial judge saw and heard the witnesses, and 
was in a much better position to determine the fact in cone 
troversy than we are, and after a careful consideration of 
all the evidence, we are unable to say that the finding 
is manifestly against the weight of the evidence. It 
follows, therefore, that the judgment of the Municipal 


Court of Chicago must be affirmed. 


APFIRNED. 
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W@. B. MARQUAM, OT.A. 337 
Appellee, 
APPAL PROM 
VS. MUNICIPAL COURT 


‘ OF CHICAGO. 
DOMPSTIC ENGINEERING CO., 
a corporation, . 


z 
4 


¥ 
Appellant 


MR. JUSTIC’ THOMSON delivered the opinion of the 
court. 


This is a suit bréught by the appellee for money 
alleged to be due him from the appellant on an employment 
contract. There was a verdict for the plaintiff and the 
jury assessed his damages at $300.00 and the court entered 
judgment against the defendant for that amount, from which 
the defendant has appealed. 


The contract in question consists of a proposie 
tion made by the defendant to the plaintiff, ae contained 
in its letter to him and his acceptance of it. The proe 


position, as contained in that letter, reads as followé: 


“We desire your services as editor of Domestic 
Engineering, beginning the second week in October, 
for which we agree to pay you $50.00 per week. 

It is also understocd that if, by the first 
of January, you can handle to advantage the come 
bined editorial work and the business management, 
we will pay you, beginning that date, three thouse- 
and dollars per year." 


Under this contract, the plaintiff entered the employ of the 
defendant on October, 1912, receiving a salary of $50.00 per 
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week, His salary was not increased on January lst, whereupon 
he took the matter up with one of the officers cf the defende 
ant company, saying, “Our agreement calls for mn change in 
salary and I notice that the change hae not been made.” ir. 
Keeney, the official in question, replied, "Well, we will 
take it up later." The following month the plaintiff says 

he again cahed the matter to Mr. Keeney'e attention and that 
Mr. Feeney replied, “Well, our expenses sre still heavy and 
I do not feel that we can take the matter up at just this 
moment", and the plaintiff testified that Mr. Keeney told 

him he would consider it further and let him know. Again 

the plaintiff complained to Mr, Keeney, along in the summer, 
to the effect that he had a written agreement for an ine 
crease in salary and hac not yet received it and lir. Keeney 
agein put the plaintiff off and said he was not ready to 

take the matter up at thet time. The plaintiff took the 
question up with him in October, 1913, cond at that time the 
Plaintiff's salary was increased to 760.00 a week. It appears 
from the evidence that the plaintiff was satisfied with this 
and tock the $60.00 each week and said nothing about anything 
being due him for the part of 1913 prior to October, beyond 
the $50.00 a week which he had received during that period. 
In the fall of 1914 the defendant dispensed with the plaine 
tiff's services altogether, whereupon he brought this suit 
Claiming first, his salary for the balance of the year 1914 
at the rate of $3000.00 per year and second, claiming the 
difference between that rate and the rate of $50.00 per week 
for the period beginning January 1, 1915, and ending in 
October, 1913, when his selary was changed to $60.00 per week. 


The trial court held thai the contract in question 
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amounted to a hiringeatewill and that the plaintiff was not 
employed for any specified time and therefore the defendant 
had the right, under the contract, to dispense vith the 
plaintiff's services at any time and he was not entitled, 
under the contract, for damages for a wrongful discharge, 
ag claimed by him. As to the first item of the plaintiff's. 
Claim, the court instructed the jury to find for the defende 
ant; but the court overruled defendant's motion for a pere 
emptory instruction on the second item of pleintiff's claim 
and the defendant stood on its motion and submitted no evie 
dence. It is urged by the defendant that the court erred 

in overruling defendant's motion te find the issues in its 
‘favor on the second item ef the plaintiff's claim as well 


as on the first iten, 


The contract involved in this case was a hiringeate 
will, both as to the employment itself and ae tothe increase 
ing of the salary. Under the contract the defendant not only 
had the right to dispense with the plaintiff's services whene 
even it chose,to, but also the question of the inerease in 
the plaintiff's salary was left, under the centract, entirely 
to the discretion of the defendant. The only provision in 
the contract relating to the increase in the salary from 
$50.00 per week to $3000 a yenr was to the effect that this 
change was to be made “if, by the first of January, you can 
handle to advantage the combined editorial work and the busi- 
ness management." Of course this condition, worded as it is, 
leaves the matter entirely within the discretion of the dee 
fendant, and, that being the case, it is not such an agreement 
as the employee can enforce, and, consequently the plaintiff 
cannet recover the amount involved in the first item of his 


Claim im this case unless there was some further promise on 
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the part of the defendant to the effect that thie increase 
would be paid. We have carefully examined the record but 

can find no evidence that would indicate that any such 
promise was made. If, upon the plaintiff making the come 
plaint early in 1913, the defendant, through any duly authore 
ized sgent, had assured him that if he would continue with 
the company the increase called for would be paid from and 
after the first of January, although they were not ina 
position to make the increased payments then, and, relying 
on this promise, the plaintiff head gone ahead, he might be 
in a different position, but this is not what happened. The 
Plaintiff testified that after the first pay day following 
the first of January, 1913, he told Nr. Keeney that their 
agreement called for a change in salary and he noticed that 
the change had not been made and he testified that Mr. Keeney 
replied, “We will take it up later", referring, of course, 

te the change in salary. The plaintiff continued to take 

it up with the defendant from time to time but the change 
was never made until October, and at no time was there any 
new agreement by the defendant to the effect that the change 


was to be considered as taking place on January lst. 


In our opinion the same reason which led the trial 
court to instruct the jury to find the issues for the defendant 
as to the plaintiff's claim for damages for a wrongful dise 
charge, makes it necessary to hold that the trial court erred 
in denying defendant's moticn to find the issues in its favor 
as to the pleintiff's claim for his increase in salary for the 
period beginning January 1, 1913, and ending in Cctober of 
that year. In otherwords, ms we have stated above, this cone 
tract was so worded as to make it a hiringeatewill both as to 


the increase in sablary and as to the employment itself. Theree 
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KIVE SIEGEL, JOSEPH J. 
SIEGEL & HARRY SI¥GEL, 
coepartners, doing buse 


iness SIEGEL & SONS, 9 1 0 T A. 9 9 Q 


Appelleés 
APPRKAL FROM 


va. MUNICIPAL COURT, 


OF CHICAGC. 
HYMAN COHEN, 


Appé@llant} 
/ 


f 


ec 


MR. JUSTICE THOMSON delivered the opinion of the 


court. 


This is a fourth class action in the Municipal 
Ceurt brought by the appellees upon a claim for goods, 
wares and merchandise sold and delivered te the appellant 
amounting to $550.00. The issues were submitted to the 
trial court without a jury and the court found the issues 
for the plaintiffs and assessed their damages at the full 
amount of their claim, for which judgment was duly entered. 
From that judgment the defendant has appealed. 


The affidavit of merits filed by the defendant 
sets up a plea of accord and satisfaction. There is no 
dispute between the parties as te the amount which the 
defendant owed the plaintiffs, $550.00. The defendant 
was in business in Chicago and the plaintiffs were located 
in New York. On or about December 20, 1915, the plaintiffs 
received a notice from the defendant ecaling a creditor's 
meeting for the following day in Chicago. The plaintiffs 


were not represented at that meeting. On December 24th 
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the plaintiffs received a letter from either the defendant 
or his representative, enclosing a check for $137.50, which 
the letter stated was being sent “in full for your claim 
against Mr, Cohen.* On January Sth following, one of the 
Siegels came to Chicago and conferred with the defendant. 
The plaintiffs' testimony is to the effect that at that 
time the defendant was advised that the check could not be 
aecepted in full payment of the account and was tendered 
back to the defendant who declined to accept it and urged 
the plaintiff to keep it, at the same time promising to pay 
the balance of the account in monthly installments. There 
is also some evidence to the effect that there were further 
tenders of the check to the defendant by the plaintiffs and 
further promises by the defendant te pay the balance of the 


account, which testimony the defendant denies, 


The defendant contends that the payment and accepte 
ance of any amount less than the amount due to a creditor, 
by a debtor who is in failing circumstances, is sufficient 
to discharge the whole debt. This proposition, however, is 
not applicable te this case. Wot cnly is there no proof 
in the record that, at the time the creditors’ meeting was 
held, the defendant was in failing circumstances financially, 
but, in view of all the evidence before the court, an infere 
ence might well be drawn to the contrary, and further, the 
record contains no proof of acceptance of the check by the 
plaintiffs as payment for the whole debt. In support of his 
contention the defendant cites the case of Curtiss vy. Martin, 
20 Ill. 557, where the court says, “If the smaller sum be 
taken by way of compromise of a controverted claim or froma 


debtor in failing circumstances, in full discharge of the 
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debt, no reason is perceived why it should not be binding 
on the parties." Such a statement is not applicable to the 
facts in the case at bar, and the same is true with regard 
to the case of Winter v. Meier, 151 Ill. App. 572, also 
cited by the defendant. In that case the creditor accepted 
the money proffered by the defendant and surrendered to the 
debtor ali evidence of the indebtedness and gave him a 
written release of all claims. These facts the court held 
tended strongly to corroborate the defendant's contention 
to the effect that the creditor had taken the money in full 
satisfaction of the indebtedness and that the debtor had not 
promised to make full payment as the creditor claimed. In 


the case at bar, there are no such facts in evidence. 


Where a debtor sends his check to a creditor for 
an amount less than that which is claimed, with the statee 
ment that he is sending it in full payment of the claim, and 
the creditor retains the check without depositing it or cashe 
ing it and later advises the debtor that he cannot consider 
the remittance in question as a payment of the account in 
full, it cannot be said that there was an accord and satise 
faction of the debt. Groh v. Great Eastern Casualty & Indeme 
nity Co. of New York, 155 Ill. App. 18; Strong v. Hing, 35 Ill. 
9; Woodburn v. Woodburn, 115 Ill. 427; 2 Daniels: Megotiable 
instruments, Sec. 1623. 





If there is a bona fide dispute between the creditor 








and his debtor as to the amount due, and the debtor remits 

his cheek for an amount lese than that claimed by the credie 
tor, with the statement that the check is being sent in full 
Payment of the account, and the creditor deposits the check 


or cashes it, there is an accord and satisfaction. Ostrander 
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ve. Scott, 161 ill. 339; Lapp v. Smith, 183 Ill. 179; Santon 
Union Coal Co. ve. Parlin & Orendorff, 215 111. 244; Snow y. 
Griesheimer, 220 [11. 106. But, if the amount of the ine 
debtedness in question ie net disputed, and the debtor sends 
the creditor his eheck for an amount less than the amount of the 
debt, with the statement that it is being sent in full settlee 
ment of the indebtedness, and the creditor, upon receiving it, 
cashes it and, thereupon, or within a reasonable time, notie 
fies the debtor that he cannot consider the remittance in 
question a payment of the indebtedness in full, there will 

be no accord and satisfaction. Teague v. Burns Lumber Co., 


187 Ill. App. 225. 


The defendant contends that the retention of a 
check for an unreasonable length of time constitutes an 
acceptance of it under the conditions imposed by the debtor 
in sending it and amcunts to an accord and satisfaction, 
citing the case of Day-lLuellwitz Lumber Co. vy. Serrell, 
177 Ill. App. 30. In that case the question of the amount 
due a creditor from a debter was in dispute, and the court 
holds that where that is the situation and the debtor sends 
the creditor a remittance for less than the amount claimed 
by the creditor to be due, the debt will be considered as 
having been paid in full if the creditor retains the remitte 
ance with the intention of receiving it in full payment; 
and the court holds, further, that, if the creditor retains 
it an unreasonable time without repudiation, the law may 
infer such intention on his part. In that case the remittance 
involved was a bank draft, and the court specifically confines 
its holding to such a remittance as a bank draft or a cashier's 
check, or the check of some third person, and not that of the 
debtor. Though the cheek here seems to have been that of *. 
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third party, that ease is not in point because there was 
dispute between the parties in that case as to the amount 
which was due. In the case at bar there was no such dise 
pute but it is admitted that there was a balance of $550.00 
due the plaintiffs from the defendant on an open account. 
The situation in the case at bar is similar to that ine 
volved in the case of Teague y. Burns Lbr. Co., supra. 

In such a case, there being no dispute between the parties 
as to the amount of the debt, if the debtor remits an 
amount less than the balance due, with the statement that 
it is being sent in full payment of the account, there will 
not be an accord and satisfaction if the creditor retains 
the check; and such will not be the case even if he cashes 
the check. Even if this had been a case where the amount 
due was in dispute between the parties and the situation 
presented was similar to that involved in the case of Deye 


Luellwitz Lumber Co. v. Serrell, supra, it could not be cone 


sidered that there wes an accord and satisfaction because the 





evidence fails to show that the plaintiffs retained the ree 
mittance for an unreasonable length of time, in view of all 
the circumstances. fhe plaintiffs were in New York and 
received the check the day before “Christmas, and, immediately 
after the first of January, one of the plaintiffs came to 
Chicage and on the fifth of January had a talk with the dee 
fendant and told him they could not consider the check as 


Payment of the account in full. 


The burden of proving an accord and satisfaction 
is upon the party pleading it. The evidence on this issue 
in the case at bar was conflicting. We have examined the 
record and are unable to say that the finding of the trial 
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court was not warranted. On the contrary, it seems clearly 


to have been borne out by the evidence submitted. 


Finding no error in the record, the judgment of 


the trial court is affirmed, 


AFFIRMED. 
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WILLIAM H. FISHER, 


1OT.A. 845 


Appellee, | 
)# APPEAL FROM 


va. MUNICIPAL COURT 


4 OF CHICAGO, 
WILLIAM H. WECERR, ; 


Appellant, 


4 
* § 


HR, JUSTIC™ THOMSON delivered the cpinion of 


the court. 


This is an action of the fourth class in the 
Municipal Court of Chicago wherein the plaintiff, William 
H. Fisher, sought to recover the rent due from the defende | 
ant, William H. Weoker, und«r a written lease, for the 
months of November and December, 1916, and January, 1917. 
Judgment was entered for the plaintiff by confession on 
January 20, 1917, for $147.50 which ineluded rent for the 
three months at $42.50 a month and $20.00 as attorney's 
fees. ‘Some days thereafter, on defendant's motion, the 


court entered an order giving the defendant leave to appear 





and make his defense, the judgment to stand as security. 

An affidavit of merits was filed and a trial was had bee % 
fore the court without a jury. At the trial it appeared 
that the defendant had made a payment of $20.00 on January 
2C, 1917, the day on which the judgment by confession wae 
entered. Plaintiff conceded that the defendant was entitled 
to that oredit. After hearing the evidence, the court 


found the issues for the plaintiff and entered an order ree 
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ducing the judgment which had been entered by confession 
te the extent of the payment which the defendant had made, 
“for which amount said judgment be affirmed and ordered 

to stand in full force and effect as the judgment of this 
court as of the date of rendition thereof." From this 


judgment for $127.50, the defendant has appealed. 


The defendant contends that, inasmuch as the judge 
ment which was entered by confession was changed after the 
hearing of the case on its merits, it was error for the trial 
court to include any wum as attorney's fees in the final judge 
ment, citing Cooke Go. vy. Johnson, 179 111. App. 83 and Morris- 
on Hotel & Restaurant Co. vy. Kirsner, 245 Ill. 431. Neither of 
those cases is in point for in both of them the judgment which 
was entered by confession was vacated, whereas in the case at 
bar it was not. In our opinion the trial court was not in 
error in allowing the attorney's fees which had been included 
in the judgment which was entered by confession, to remain in 
the judgment as finally confirmed, not only because the judge 
ment which had been entered by confession was not vacated but 
merely reduced by a sum which the defendant had paid on account, 
on the day the judgment by confession was entered, but for the 
further reason that, after the matter had been heard on its 
merits, the finding was against the defendant. The latter is 
the true test as to whether attorney's fees should be included 
in the judgment as finally entered. If, after the case has 
been reopened and the defendant allowed te plead and a trial 
has been had on the merits, the finding is against the dee 
fendant, it is proper to include a reasonable sum as attore 
ney's fees in the final judgment whether the judgment by 
confession has been vacated or not. Where the defendant 


has such a case reopened and isgiven leave to plead to the 
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merits, it is not the proper practice to vacate the judge 
ment which has been entcred by confession but the order 
giving the defendant leave to plead should direet further 
that the judgment stand as security and that no further 
proceedings be taken thereon until the further order of 
the court. But where, for any reason, the judgment is 
vacated and another judgment in favor of the plaintiff 
results from the trial of the case on the merits, the 
plaintiff should have the benefit of the provision in his 
judgment note calling for the allowance of attorney's fees 


in cane the note is reduced to judgment. 


The main contention of the defendant in seeking 
to have the judgnent of the trial court reversed is that it 
is against the manifest weight of the evidence. The defense 
whi chhweas interposed was one of payment, and, on that issue, 
the defendant had the burden of proof. The plaintiff had 
preught his suit to recover rent under a lease for the months 
ef November and December, 1916, and January, 1917. The 
defendant produced no receipts for any part of the rent for 
these months, his last reseipt being one dated December 5, 
1916, for the rent for the month ending October 31, 1916. 
The defendant also produced receipts for each and every 
month previous to that, back to and including one dated 
April 5,1916, which acknowledged the rent for the month 
ending March 31, 1916. The defendant alse preduced a receipt 
dated March 4, 1916, which likewise acknowledges receipt of 
the rent for ‘the month ending March 31, 1916. Thisreceipt 
was signed by the name of the renting agent "Dy C.L.". The 
next receipt was one dated February 4, 1916, acknowledging 
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receipt of the rent for the month ending February 29, 1916. 
This receipt was signed by the name of the renting agent 

"By G.W.A." The evidence shows no credit on the books of the 
renting agent for any payment corresponding to the reccipt 
of February 4th and they show, further, that the payment 
corresponding to the receipt of Warch 4th is credited as 
being the payment of the rent for the month of February. 

In the entire list of receipts, these are the only two 

that happen to fall on the same day of the month, the 
fourth. One Alexander, who is in the employ of the rente 
ing agency, was a witness and testified that he received 
rent from the defendant on March 4th but thet the initials 
appearing on the receipt of that date produced by the defende 
ant are not his. Ne testified further that he presumably 
gave the defendant a receipt when he collected the paye 
ment of March 4th but he does not remember it distinctly. 

He also testified that the initials on the receipt produced 
by the defendant and dated February 4th were his initials 
but thet the figures indicating the date did net look like 
his figures. From thie evidence it seeme quite possible, 

if not prebable, that the receipt produced by the defendant 
purporting to be dated "2/4/16" was the receipt issued by 
Alexander under date "3/4/16" and that either an error had 

| been made in dating the receipt or the date had been subsee 
quently altered. Th re is a payment credited on the books 
ef the agent under date of March 4th but no payment credited 
under date of February 4th. There is no further evidence 

in the record to account for the receipt initialed "C.L.". 
which was the one dated "3/4/16" and was the first of the 
two receipts acknowledging the March rent, the second one 


being dated "4/5/16." The initials "C.L." do not appear 
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evi any of the other receipts produced by the defendant. 

It is thedéfendant’s contention that he made all the paye 
ments called for by the receipts he produced and that the 
one dated "4/5/16", which was the second one acknowledging 
Payment of the “arch rent, should have acknowledged payment 
of the April rent. This, however, would make each succeede 
ing receipt preduced by the defendant, out of the way by one 
month and would make thoce receipts acknowledge rent for a 
month earlier than the correct cne. For instance, the dee 
fendant contends that the reeceiot dated in April should have 
acknowledged receipt of the rent for that month instead of 
for the month of March, and the one dated in May should have 
' acknowledged the rent for lay instead of for April, and s0 
eon. It is difficult to accept this view of the facts for 
all through the year the defendant took these receipts ace 
knowledging receipt of the rent, not for the current month, 
but for the month previous, and, aleng in the summer, when 
the defendant missed another month, for two months previous, 
without any comphaint or anything from him to indicate that 


there was any error about them. 


In view of all the evidence, the defendant cannot 
be said to have proven by a preponderance of the evidence 
the payment of the rent for any part of the three months 
for which the plaintiff brought his suit. 


Finding no error in the record, the judgment of 
the Municipal Court of Chicsage is affirmed. 


AFFIRUEBD,. 
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JANES P, BISHOL, Adulinistrator 
of the Eatate 
deceased, 


210 1A. 347 


APPEAL PROM CIRCUIT COURT 


Appellee, 


Vs, 
OF COOK COURTY, 
CHICAGO TELESHONE 
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RR. FRESIDING JUSTICE HOLDOM 
DELIVERED THE OFLIRION OF THE COURT. 


Plaintiff's intestate was in his lifetime em- 
ployed by defendant as s telephone installer, and it ig 
Cleimed that while he was engzeed in this oceupation sand 
while working upon a telephone pole of defendant on June 
11, 1911, he fell by reasen of tie weak and insecure con- 
ditien of a spike in suid pole, it is charged that such 
insecure condition of the spike in the pole was attributable 
to the negligence of defendant, As a result of said fall 
plaintiff's intestate was injured, particulerly about his 
breast, from which injuries it is claimed he died June 28, 1914, 

There are three counts in the declaration, ‘The 
first count charges that while plaintiff's intestate was 
using ail care for hie own safety some of the spikes gave 
way under his use theree7, and he was unavoidebly thrown 
downward and agoinst said pole and spikes and his breast 
jaumed and bruised thereby, and that as a natural proximate 
result of such jammed and bruised condition of the breast 
disease develcped therein from which he died June 28, 1914, 
The second count slleges that plaintiff's intestate was 
greatly burt, bruised and strained in and about his body 
and his breast was greatly bruised and injured, from which 


bruises end injuries and the natural effects thereof he 







/ {b8SS ~ Bes 








HELE. SWAt 
esases slit Io 
‘“ besaoueb 


Sei widalocada 
TESOL, HHT A 


va & AL Ui = 7 


es ae 


, ’ o#0 ddegga 
Poo TIUDHLO. MON TASWAA 
BY, 
«YTANOO HOVS to i ss : 

sh BARMOY BECULEIAT ODAIIHS 
otha lioag: rn ns A Te 


PO POO 


j athena 
HOLE, ROLMUS OMITLETAL AM ae 
a TIMOD BRU, RO MOILIZD KUT ORAAVIE sy 


ume ach}Sit at® wh eer edadestal ef Versake ry! © 
“Sh at Baa leaf radenk snodqd ied 2 aa Saehne tab YE bovo te 
bas woldequans eta? AE sebhyae’ eaw OH b CFHW PANY Welter 
ShUT a0 ombestsh Ys efod saddyoted & asgy ‘gaivrow oftee' 
~fi00 wtosest bed vdew ody to noedax Ud Liet Wd (iter , rr 
is Phe besthie ek 1 {efod Bkav ni okiga’ a soWa Le ED 
sidutidlvrda dew ofog odd int “wusgd otf to aoLdtbnee selbonmt 
fist bima Yo Stvab’? & UA Aoendo tes Fe vonayttodn sav of 
eid diode vftotaoitre, .oMa tal “saw ofefudtar aerate ty 
“AL8f (AS saul both od hawiats ef 32 Wolk tut doltine Wott Senend 
ad? ,aolderatess off ak adauan setdd OWa ouedth (YO h > + 
gaw oteteedat af ttlawikta LOT Hits “eine sindd vets 
OVNG Sadl4s ett Io ombe ytolaa pwo cid st ares Ifa gutew 
awoudd vidableveas sew ad bne ,toeyedt eow eli tohmw yew 
¢esetd eid bas agdive bog alow bree tentage hag brawewob 
etenixeta Latvian » sa teit goa oyaate de bertwad baa bocmet 
 Senerd oad Ye moitbanoo beelutd bae Hoven, dows be ofvget 
/STCE .82 sowt belb of Hoddw scott ators) Seqoloves sanseks 
aow satis dit e¢Yritel Sty dads ebge Cen Heed eeson oAt 
“bod ein sueds 508 ai bodiatla baa Seeintd ,Puad yiteerg 
told mort , bowled baa beeiard ¢Liaerg aaw danexs oid bee 
'. Of Tooteut etootte Letisaa ede bine Cedintet dain sankuel: 


died June 28, 1914; and in the third count the injuries and 
Geath are slleged to have resulted from plaintiff's intestate 
heaving been unavoidably greatly hurt and bruised, particularly 
about his breast, 

The negligence charged in the declaration resolves 
itself into one of foilure cf defendant to furnish plaintiff's 
intestate a safe place in which to perform his duties and do his 
work, pefendant interposed to this declaration ea plea of not 
guilty. There was 2 trial cefore court and jury and a verdict 
and judgment in favor of plaintiff for §5500 and defendant appedls, 

There sre men’ errers in procedure, both in rulings 
upen evidence and upon instr. ctions; but in the conclusion at 
which we have arrived it will be unnecessary to refer to any of 
these errors in this opinion, Ve base our judement upon the abe 
gence of eausal connection between the injuries declared upon and 
the cause of the death of pleintiff's intestate, and likewise 
the lack of preef that the spike from which it is alleges plaine 
tiff's intestate fell was negligently maintained by defendant 
Or was out cf repair eat the time, or that the pole in which the 
splke rested was in a condition of decay, or that either pele or 
spike wes ctherwise defective, 

Plaintiff contends that his intestate died of cancer 
of the breast and that the cancer is traceable to the injuries 
suffered in consequence of defendant's negligence in saintaining 
in an ungafe and dangerous condition the spikes in the pole 
from which the intestate fell, Flaintiff's own wedical 
witness, Holmes, testified tnet ne did not know the causes of 
cancer, and that it was his belief that the medical profession 
does not know the causes of cancer. This witness treated de- 
ceased for syphilis, whica he discevered by the sc-called Wage 


serman test deceased was suffering from. He gave him a hypeder- 


wie injection of mereury for sypiilis, Another of plaintiff's 
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medical witnesses, Dr, Reinhardt, testified that he made an 
autopsy on deceased's body; that he found a surgecn's ine 
cision on the left breast, which had healed, slao an ene 
largement of the left testicle and ef the heart, also 
chrenic inflammation of tie inner lining cf the arteries 
of long standing; beth lungs had little hard masses, from 
the size of a pea te that of a walnut; there were a dozen 
of them in the liver; the kidneys were enlarged and showed 
numerous scars on the outer surface; in his opinion death 
was caused by chronic myorcaditis or changes in the arteries 
called endarteritia; that endarteritis is an inflammation of 
the lining of the arteries and may be produced by alcchelisn, 
Syphilis or rheumatism; the heart muscle was degenerated, 
partly from age, partly from chronic diseases; there was no 
evidence of external violence except of a surgical character, 
nor of e fall or accident. 

pr, Howland, a witness for plisintiff, whe had 
trested deceased in his lifetime, was told by him that he 
had @ venereal disease, This witness removed deceased's 
cancerous breast, This witness also testified that he 
knew nothing about the crigin of cancer, Dr, Hoyer, another 
medical witness for plaintiff, testified hypethetically and 
admitted on cress-examination that he did not know what 
caused cancer and never saw a cancer in the breast of a 
mele; yet, notwithstanding this lack of knowledge regarding 
the causes of cancer, he did swear that he thought the cane 
cer on deceased's breast was traceable to the injury. 

Dr, Kolischer, also testifying hypothetically 
for plaintiff, notwithstanding he wes the head of the cancer 
department of the Michael Reese Hospital, testified that no 
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one can tell the exact cause of cancer; that all thet can 
be told is the probability of a connection; that the causes 
and origin of cancer are unknown to medical science, 

Plaintiff's witness, Dr, Holmes, examined as a 
witness for defendant, testified that he had never heard of 
& case of cancer in the breast of a male caused by trauma, 

Dr, Small, examined as a witneas for defendant, testified 
that he never knew of ea case of cancer caused by trauma, 

Aside from all this medical testimony there is 
much cther testimony, including letters of deceased and his 
wife to some of the employees of defendant, which when 
considered with the medical testimony make it clear, we 
think, that no injury sustained by the deceased wiile working 
on defendant's telephone pole June 11, 1911, had anything 
whatever to de with the ailments which resulted in his 
death, 

Plaintiff urges for reversal that the aques- 
tions here invelved are largely of fact, and to this cone 
tention we yield assent, but we cannot agree with the other 
contention thet the decision to which the jury came is a 
finality, Wher this court uren due examination of the evie 
dence concludes that the verdict and judgment are against 
the weight of the evidence and that the evidence is insuf- 
ficient to suppert the verdict, it is the duty of this court 
to reverse the judgment, This duty is imposed by statute and 
supported by numerous decisions of tnis and the Supreme Court, 
fhe verdict in this case utterly lacks support in the evidence 
on the question of causal connection between the injuries suf- 
fered in the accident declared upon as happening June 11, 1911, 
and the death of plaintiff's intestate June 28, 1914, more 


than three years thereafter, The overwhelming weight of the 
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evidence is agninst the claim that the cancer from which dee 
ceased suffered and died was caused by the traumatic injury 
sustained by him on June 11, 1911, The verdict of the jury 
rests in surmise and conjecture, There is ne evidence te sup- 
pert the causal connection between the injury declared upon 

and the aliments which resulted in the death ef deceased more 
than three years thereafter, Moreover, the overpowering weight 
of the evidence demonstrates that the spike from which it is 
Alleged the deceased fell was not in a condition of disrepair 
at the time nor was there a hole at the base of the spike, which 
spike it is contended bent under the weight of decensed, six 
inches in diameter, as testified te by the only witness pro- 
duced by plaintiff who claims to have witnessed the occurrence, 
The testimony of this witness is utterly discredited by the 
evidence of many unimpeached witnesses, ‘Yhis pretended eye 
witness of the alleged accident is contradicted in several 
impertent particulars, and furthermere his story as told 

from the witness stand bore many evidences of improbability, 

It is et least significant that no claim ageinst defendant 

was ever made by the deceased or by any one for him for come 
pensation for this alleged accident; the first notice thereof 
received by defendant was the service of summons in this suit, 
While the wife of deceased wrete a letter to the company asking 
for financial assistance, such request made no mention of the 
accident counted upon in the declaration, We think Grimm v, 
Clark Delivery Car Co., 199 111, App. 553, is porticularly 
applicable to this case, where the court held that a preponder- 
ance of the evidence is not established by the testinony of one 
witness directly contradicted by two at least equally credible 
witnesses, Denaghue v, Scott, 141 ibid, 174; Hanley v. Chicago 
City Ry. Co., 180 ibid, 597, 


The judgment of the Circuit Court is reversed 
with findings of fact, 
REVERSED WITH FINDINGS OF PACT, 
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The court finds es ultimate facts that there 
is no ceusel connection between the injuries suffered by 
Plaintiff's inteatete on June 11, 1911, and his death by 
cancer, which occurred June 28, 1914; and that defendant 
is not guilty of negligently causing the death of plaine 


tiff's intestate, as chareed in the declaration, 
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JULIUS FTTELSON and 
ISAAC ETTELSON, 





| 210 T.A. 348 


Appellants, : 
PEAL FROM MUNICIFAL COURT 


OF CHICAGO, 


ee Oe 





MR. PRESIDING JUSTICE HOLDOM 
DELIVERED THE OFINION OF THE COURT, 


Charles J, Strauss sold the fixtures, utensils 
and @ horse and wagon used by hin in cenducting a butcher 
shop in Chicago te Frank Trentler and Frank Sonkopp for 
$400 and gave a bill of sale therefor dated September 30, 
1916, There was paid $50 in cash and the balance in notes 
secured by chattel mortgage from the purchasers upon the 
property described in the bill of sale, On October 17, 1916, 
the Ettelsons had judgment entered by confession in the Muni- 
cipal court against Charles J, Strauss for $446 and costs, 
On the same day a garnishee Summons was sued out in the same 
court by the Httelsons against Trentler and Sonkopp and serv 
upon them the next day. They answered that they had no pro} 
belonging te Strauss, it appeared that one Sigmund Adler 
took the Trentler and Sonkopp notes from Strauss by endorse- 
ment and discounted them at the Drovers National Bank, which ~ 
bank filed its intervening petition claiming the value of a 
property in the hands of Trentler and Sonkopp garnisheed by 
the Ettelsons was due tc it as holder of the notes secure 
by chattel mortgage on the preperty which Strauss sold to 
Trentler and Sonkopp by bill of sale. 

On a trial before the court without a jury ti 


was a finding in fever of the garnishees and they were dis 
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charged, Thereupon the court “upon the intervening petition 
of the Drovers National Bank es to the funds in the hands of 
the garnishee, found the issue in favor cf said bank," The 
record then recites that "Thereupen the court rendered judg- 
ment in accordance with said findings * * and the plaintiff 
* * prayed and was allowed an appeal from said judgment to 
the Appellate Court * * upen filing two appeal bonds in the 
sum of $200 each, * *"*" Two appeal bonds approved by the 
trial judge ere found in the record, each in the penalty of 
$200, one reciting an appeal from the judement discharging 
the garnisheesand the other an appeal from the judgment in 
favor of the intervenor, the Drevers Naticnal Bank, 

The wife of Charles J, Strauss claims that the 
property conveyed by her husband and mortgaged back to him 
for part of the purchase price is exempt to the head of the 
Strauss family, and that as her husband has absconded she is 
the head of the family and entitled to claiu the property as 
exempt, The sale by Strauss is also attacked as violating 
the so-called "Bulk Sales Law,” If it were conceded that the 
property sold and mortgaged was exempt from sale on execution, 
that fact in no way prevented Strauss from making a sale 
thereof, The most that can be said (if the issue was in the 
case at all, which, in the cenclusion at which we have ar- 
rived, it is not) is that the money srising from the sale 
might be claimed as exempt, but that could in no way arise 
here because Strauss was paid the purchase price of the so- 
called exempt property in money, it is clear that he could 
not have the property and the money also, if the property 
sold was exempt, such exemption on @ sale of such property 
passed te the purchase money, So far as the "Bulk Sales Law* 


is involved, it is sufficient to say that it is not applicable 


to the instant case, because no merchandise was involved in 
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the sale, Larson v, Judd, 200 Ill, App. 420. 

There is no evidence in the record showing who 
has possession of the mortgaged chattels, If the garnishees 
have it, they would be liable to the intervenor, If the in- 
tervenor has taken the property, as it may be assumed it 
might under the terms of its mortgage, then it was proper to 
discharge the garnishees, It is clear that plaintiffs could 
not recover against the garnishees, as their judgment was not 
@ lien upon the personal property of Strauss until fifteen days 
after the date of the transfer and thirteen days after the re- 
cording of the chattel mortgage of the garnishees to Strauss; 
therefore the garnishees sustained by proef their answer that 
they had ne. property ef Strauss in their possession and were 
not indetited to Strauss on any account. 

The judgment discharging the garnishees was right, 

The judgment in favor of the intervening petitioner 
while informal in form is not for that reason disputed by any 
ef the parties, and we will therefore not disturb it, 

There are two separate and distinct appeals found 
in this record, each separate and distinct from the cther, and 
to be availed of here each should have been separately docketed 
in this court, In view of this condition we ought not te deal 
with these appeals in this manner, although in the interest of 
justice we have decided the rights of the parties as they ap- 
pear from the record before us, and waiving the irregularity of 
these joint appeals, the judgments of the tHunicipal Court are 
affirmed, 

JUDGRENTS AFFERMED, 
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UNITED VACUUM 3) 


CCRPANY, 
Appellant, 
PRAL FROE GIRCUIT CGURT 
7s, 
OF COOK COUNTY, 
#. L. GROTH, 


BR, PRESIDING JUGTICE BOLDOM 


DELIVERED THE GPINION GF THE COURT, 


The chancellcer after sustnining a general de- 
murrer to the bill as amended dismissed the same fer want 
ef equity and cempisinant brings the reeord for review 
by appeal, 

Complainant ic a corporation chartered by the 
State of Delaware and licensed to carry en ita corporate 
affairs in Illinois, with its principal office in the 
city of Chicago, It sanufactures and sells vacuum sweep- 
ers, The Hugro Ennufecturing Company, an Illinois core 
poration, of which defendaht was secretary and treasurer 
and @ director, was at the time of making the contract 
hereinafter referred to a business competitor of come 
plainant, with its factory in Warsaw, indiana, and its 
principal effice in the city of Chicago, 

Nevember 17, 1916, cemplainant, burreli b, 

Jones and ¥, T,. Wright entered inte a contract with the 
defendant fer the purchase by complainant from defendant 
of 343-3/4 shares of the capital stock of the Hugre Hanu- 
facturing Company in exchange for 2000 shares of the capi- 
tal stock of the complainant company, Jones and right be- 
ing perties to the contract in behalf of and for the scle 
benefit of complainant, Among other things it we, em 
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contract provided that defendant should be elected a director, 
secretary and treasurer of complainant compony, Jones and 
Wright agreed to protect defendant against any liability 
which he may have incurred to the Hugro Company while acting 
as its secretary and treasurer, such liability to be assumed 
by complainant. It was further agreed that the Fugre steck 
should be, when transferred to complainant, held by it and 
not transferred on the Hugre company books until such time 
as it was deemed necessary to de sc, because it was the in- 
tention of Wright, Jones, and defendant that defendant was 

to stay on the beard of directors and represent complainant 
dn the Hugro company; that when defendant left the Hugro 
Company he was to come into complainant company and assume 
the duties of tne offices named; and it is further recited 
that "Messrs, Wright and Jones are desirous of having Mr, 
Groth remain with the Hugre company until a majority of the 
Hugre company stock had been cbhtained, and that the same 
shell be regarded as confidential between the three of them," 

The bill ag amended after reciting the facts 
and averring the refusal of defendant to carry out the com 
tract and deliver the stock as agreed in the contract pravs 
for a specific performence of the contract by defendant and 
that he be decreed to transfer and deliver the 343-3/4 
shares of stock of the Hugro company to complainant. 

It appears from the averments of the bill that 
defendant was a director and secretary end treasurer of the 
Hugro company and while acting as such was made a director 
and secretary and treasurer of complainant company. 

The averments of the amended bill sre under the 
laws of this State self-condemnatory, and the contract ap- 
pended to the bill as amended is clearly contrary to the pube 


lic policy of thés State as oftentimes announced by its 
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Supreme Court, Deferdant, if he had lived up to the letter 
ef the centract end perfcrmed the cevenants on his part 
undertaten, would heve in a sinuous end deceitful way 
undermined the Sugro Company, contrary to the fealty in- 
cumbent upon him as its most effective servant, holding 
three of its principal offices, the lavful dissharge of 

the functions of which cffices required him to faithfully 
serve it in all proper wavs for ite advantare and continue 
ance a8 a cerporation in the business which its charter em- 
powered it to cenduct, Im ® secret manner defendant was 

by the contract in the record obligated te so manage the 
internal affairs of the Hugro Company and to se deceive 

his fellew stockholders who hed entrusted him with the mane 
agement of its affaires as to proeure control of & majority 
of its stock and cruse it to be merged in and amalgamated 
with the complainant company, Defendant refusing te carry 
cut the terms of his contract with complsinent and to sure 
render the Hugre Company to it, complainsnt attempts in this 
preceeding to compel defendent te srecifically perform the 
game threugh the aid of a ceurt of ecvity,. 

Complainant urges the* beenuse its charter 
granted by the State of helaware cives it power and aue 
thority te purenase and acquire steek from other corpera- 
tions and it is licensed to de business in this Siate, it 
therefore has a right te sequire and ewn stock in . corpora- 
tion of thia State, We are not able to find any decision 
in this state wnich upholds this contention, Golden v, 
Cervenka, £78 i111, 409, helds squarely to the contrary; 
in that case the court said inter alis: 

“A domestic corporation ie not sutherized te 

hold stock in another corporation, and a foreign corpera- 
tion can exercise no powers in this State which cannot be 


lawfully exercised by a domestic corperation, * * ‘There- 
fore the license to John Burnham 4 Co, did not authorize 
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that corporaticn to buy, sel] or held in the State of 
Tllineis steek in ancther corroration, The purchase 

of such stock and its transfer to John Burnham & ce, 

were ultra vires end void," 

Dunbar v. American Telephone and Telegraph Co., 238 111,456; 
Converse v. Emerson, Talcott & Se., 242 i11, 619, 

By perttiy of reasening, the contract of come 
Pplainant with defendant, which had for its main object the 
acquiring by complrinant of stock of the Hugro Company and 
the ultimate merging of the Hugro Compeny into the complain- 
ant company, was beyond the powers of compleinant, ultra 
vires and void, Pirst Mational Benk v. Converse, 200 
U. 5, 425; California Rank v, Kennedy, 167 , 8. 362, 

The public policy of this Stete will not permit 
the control of ene corporation by another, sand it ie patent 
that the object of the contract found in the recerd wee dual, - 
first, te eliminate the Hugro Company ns a competitor of 
complainent, and, second, to enable complsinant to aecouire 
ite business and property. The attempt so te do was a fraud 
upon the steckhelders of the Hugro Company, who were not 
parties to that contract. As said in Marble Co, v. Harvey, 

92 Tenn, 115: 

"The purpose and intent in granting a charter 
is, thet the corporation shall carry on its business 
through its own agents, and not through the agency of 
anether corporation, The public policy of this State will 
not permit the centrol ef one corporation by snother, 
Especially is thie true when a foreign corperatieon thus 
undertakes to contre! and swallow up & domestie company, 
Such control of one corporation by anether in a like 
business is urlewful, as tending to monopoly, 

The result is, thet this purchase of shares for 
the express object ef controlling end managing another cop- 
poration was ultra vires snd, therefore, unlawful and veid, 
Being void, it wae cf no legal effect, end neo rights res- 
sult from it enferceable by cr through the Courts of the 


State, when such aid is invoked in furtherance of the un- 
lawful agreement," 
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The foregoing is recited in Dunbar v. American 
Telephone and Telegraph Co., supra, and is pertinently ap- 
plicable to the instant case, 

Complainant also seeks to enforce the centract 
under the doctrine that defendant is estopped from svailing 
ef its unlawful character, Suffice it to say in answer to 
this that it is a familiar dectrine that estoppel cannot be 
invoked te enforce an illegal act, Contracts which are 
ultra vires and unlawful cannot be enforced and the dectrine 
of estoppel cannot be applied on the greund that the party 
against whom it is sought to enforce euch contract has ree 
ceived the benefits of it, Such a contract cannot be rati- 
fied by either party, because it could not have been au- 
thorized by either, Calumet, etc, Dock Co. v. Conkling, 
273 i11, 518; Mercantile Trust Ce. v. Kastor, 275 111, 552, 

The contract sought to be specifically enforced 
in this action is ultra vires the powers of the complainant 
company unlawful in its terms and therefore void, and the 
amended bill in which is scught a specific perfermance of 
euch contract was obnoxicus to the general demurrer inter- 
posed against it; therefore the ruling of the learned 
Chancellor sustaining such demurrer was without error and 
the decree of the Cirouit Court is affirmed, 
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AFPFAL FROM CIRCUIT 


CARYL C. CLARKE et al., minors, efc,, 
Appellees, 
vs, % 
: COURT OF COOK COUNTY, 
NATIONAL COUNCIL OF THE KNIGHT 
AND LADIES OF SECURITY,: 
Appellant. 





WR. PRESIDING JUSTICE HOLDOM 
DELIVERED THE OPINION OF THE COURT. 


Plaintiffs had judgment for $2548.98 upon the 
verdict of a jury and defendant appeals, 

The action is based on a benefit certificate 
of the defendant society insuring the life of William 
George Clarke in the sum of $2,000 less certain specified 
deductions, The policy is dated September 30,.1907, and 
Clarke died May 26, 1910, thereafter, and this suit is 
brought by those beneficially interested in the policy, 
The declaration declared upon the policy, to which the 
defendant pleaded the general issue and twelve special 
pleas; plaintiffs, procuring leave to reply double, ad- 
vantaged of such leave by filing many replications to these 
Pleas. As the pleadings are not in dispute we shall not 
further notice them, 

On the trial defendant withdrew the plea of 
the general issue and proceeded to put in its affirmative 
defenses, which plaintiffs made what we have concluded was 
an ineffective attempt to rebut. 

The insured in his application for membership 
was asked and answered the following questions; 

"24, Do you drink wine, spirits, or malt 


liquors, daily or habitually? Ke, 
26, Have you ever been addicted to the exe 


cessive or intemperate use of these liquers? If so, 
when? No,” 
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This application was signed by the insured 
and contained the following certificate; 


"I hereby certify that I am temperate in my 
habits and am in sound physical and mental condition, 
and thet I am a fit subject for life insurance,* 


Insured further declared that his enswers and 
statements in the avplication were true and sec warranted 
them and agreed that such answers and atatements should 
form the basis of his agreement with the order, and 
agreed if accepted as a member to faithfully abide by all 
its laws, rules and regulations then or thereafter enacted, 

The membership certificate on which this action 
is founded contains the following condition: 


"If the member holding this certificate shall ** 
become intemperate in the use of alconclie drinks * * then 
this certificate shall be null and void", etc, 


The by-laws of defendant society were offered 
in evidence and contained among other conditions the fole 
lewing: 


"Sec, 62, * * * If any member of this Society 
heretofore or hereafter admitted shall become intemperate 
in the use of intoxicating liquors, * * or if his death 
shall result directly or indirectly from the intemperate 
use of intoxicating liquors * * then the beneficiary cer- 
tificate held by said member shall become, and be, ahso- 
Lutely null and void, * * *# 

*®"Sec, 86, No member or beneficiary named in 
his certificate shall participate in or be entitled to be 
paid any sum from the beneficiary fund of this Order * #* * 
who may die from the intemperate use of intoxicating 
liquors * * cr who, in application for beneficiary member- 
ship, has given false answers regarding his * * physical 
or mental cendition, 

"Sec, 88. iio person nor the beneficiaries 
named in his SHeneficisary Certificate, who shall make 
false representations in his application for membership ) 
* * or who shall conceal any of his personal habits that 
are a violation of the laws of the Uurder, shall be entitled 
to receive any benefits by reasen of a Heneficiary Certifi- 
cate having been issued to him," 


The evidence overwhelmingly establishes the fact 
that the insured was intemperate and habitually overindulged 
in the use of intoxicating liquors for some time before his 


application for membership and that he died thereafter of 
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chronic alccholism, The insured was s lawyer and at one time 
a minister of the Cospel, neither of which cecupations seened 
to have hed the effect of deterring his habitual and immoder- 
ete indulgence in alcoholic beverages, Knowledge of the 
habits of the insured in this recard was material to the 
defendant society, so that it might therefrom judge ef his 
acceptability or otherwise as an insurable risk, 

Whether or not his statements regarding his 
habits in this regard were warranties or representations is 
of little moment if they were material, which we hold they 
were, If they were false the certificate would be null and 
void under its conditions and the by-lows of the seciety by 


which he had agreed to be bound, Continental Life Ins. Co, 





v, Rogers, 119 Ill, 474; Crosse v, Supreme Lodge K. & Lh. of 
Re, 254 ibid 80; Fmright v. National Council KK. & ]. of 8.» 
253 ibid 460; Feoney v. National Council, 172 111. App, 51, 
In the light of the proofs regarding the habit 
of inebriety of the insured, the attempt to prove in rebuttal 
a waiver by the society in this regsrd failed. The insured 
head a long record of habitual inebriety, Nis medical ate 
tendant from August, 1906, toe the time of the insured's 
death established by his testimony found in the record the 
fact that insured was habitually addicted to the use of ine 
texicating liquors prior to and at the time he made his ape 
plication for the membership certificate in suit, and that 
such habits continued fer the remainder of his mortal life, 
finally resulting in his death, This condition is not 
seriously controverted by any affirmative proof, There is 
much negative testimony regarding the insured's claimed s0- 


briety, which is of no probative value in view of the cogent 


facts testified to by his medical adviser and other witnesses 
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of probity, in which the drinking habits of the insured are 
categorically related; especially ie this apperent when it 

is bornein mind that the insuréd yielded readily te treatment 
and often quickly recovered from sericus canditions of ine 
toxication, 

His regular medical attendant testified among 
other things that he treated him on Aucust 39, 1906, for 
drunkenness; that at that time he was under treatment for 
two days; that he never treated him for anything else but 
drunkenness; that the insured would drink until he would be 
Bick at his stomach and until physically unable to get 
around; that he gave him treatment to eliminate alcohol from 
his system and sedatives for his nervous system; that he was 
very responsive to treatment; that he was really a wonderful 
man physically and mentally; that he was in splendid health 
at times and there was nothing the matter with him but 
drunkenness; that the witness again treated him on September 
5th and 6th, 1966, for alcohclism; that he was so intoxicated 
that he needed medical care; that he never had a doctor until 
he was absolutely "dewn and out® and until he was so drunk he 
could not take care of himself; that Way 21st and 22nd, 1907, 
and July Srd and 4th, 1907, he tresnted him for alcoholism; 
that July 25, 1907, at Geneva Lake, Wisconsin, he treated 
him for drunkenness and brought him home to Chicage and 
stayed with him one day and one night and sobered him up; 
that August 24th, 28th and 26th, 1907, he took him down to 
Louisiens te get him away from his habits and to "straighten 


him out"; that he was very drusk when he was taken away - 
not able to take care of himself or fit to walk; that Getober 


22, 1907, he was drunk and was given the usual treatment; 
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that on October 30, Nevember lst end 2nd, 1907, Karch 4th, 
Sth, 14th, 15th and 23rd, May lith and 14th, and July <5th, 
26th, 27th, 28th, 29th and 30th, 1908, witness gave insured 
treatments for alcoholism; that the treatments in July, 1908, 
were given at the People's Institute and in the insured's 

own rooms; that he treated him Jume 25th and 36th, 1908, for 
alcoholism and a slight renal irritation of the kidneys; 

that excessive use of drink was the cause of this irritation, 
This witness also testified that at the time insured was 

taken to the Garfield Park Sanitarium he had been drinking 

for so many years that it nad begun to tell on him and that 

he had breken himself down considerably and could not stand 

as much drink; that his general organic tone was lower and 
required more stiuulation all the time; that in June, 1908, 

he had delerium tremens; that he also had delerium tremens 
whaen he was treated at Lake Ceneva; that on vareh llth, 

25th and Slst, 1910, he treated him for alcckclism; that on 
April 2nd and Srd, 1910, he treated him for the same trouble; 
thet on both days he was drunk; that on May 24th, 1910, he saw 
him for the lest time in consultation with another doctor; 
that he was then suffering from chronic alcohclism and died 
therefrom two days thereafter, This witness also treated the 
insured almest continuously from the first treatment testified 
to till the insured's death, “he insured, this witness further 
testified, hed a lew grade of nephritis as early as 1908; that 
while it never developed te any serious extent, what he had 
was caused by the excessive use of alcohol; that when the ine 
sured was sober his nephritis would disappear, This wedical 
attendant testified that the insured started his alcoholic 


habit by drinking “Bishop's beer," From this he progressed to 


"Halt Marrow" and that after 1906 he used whiskey freely to 
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the time of his death, The insured was se fond of whiskey 
that he instructed this medical witness not to give him any- 
thing thet would discoursge the habit, 

or, Rice, a witness for pleintiffs, testified 
that he had stated in the death certificate that alecchol 
might have been a contributory cause. A dentist, a friend 
ef the insured, who saw him every dmy he waz in Chicago from 
1906 te 1910, testified that he had seen the insured intoxie-e 
cated many times end knew of his calling a docter to treat 
him for excessive drinking; that he bought whiskey by the 
case which he drank cpenly in his office; that he head known 
him to drink as much as a quart of whiskey in less than a 
day, and had seen him so intoxicated that he could net walk; 
that he one time helped carry him from his office to his 
room when intoxicated; that he had seen him when he was suf- 
fering from delerium tremens; that he had talked with him 
about drinking, and that he said he did not care how much he 
drank cr how long he lived ~- saying this when sober, 

Three witnesses in Chicago testified on benalf 
ef plaintiff that they had never seen the insured intoxicated, 
and thirteen business men and citizens at “astrop, Lovisiana, 
several miles from insured's plantation, testified that they 
had never seen him drink intoxicating liquors nor intomicated, 
though some of them “had seen him drink, but not to excess,*® 
It seems that when the insured went to his plantation in 
Leuisiana he did it fer recuperative purreses and was sober 
most of the time he was there, Another witness, a woman, 
testified that while she did not persenally know the in- 
sured, she had seen him, but never saw him intoxicated, 
never saw him drinking, never thought he get drunk, but did 


hear that he drank; that she went once to see him about locke 







Fa 


we 
ee 
a 






a 


= 


qedalar to bao an &nK bewwant ose | saa9b on re 


* 


s 










aha. 


“van mis ih od tor ae ont kw: fav iden ana bovourdaai 






thded edd opeauoaedh biwow ads a 

R itd Be se: oy gh wy ae Be ie, 

“bettisess sEkViF alate tot eaoed kw & yout oat Lae ye Mae 
ae ey Py Ay 

fodos te taut eteottidres at seb ong nk bevare bast ‘oa jedd Ny 


i hae 


paerer a vdattond A 98829 rosudée? 009 8 noad rad fdgiee : 







2 = 










ee 




















ae pte 


a 
a. 
a = 


ox 


ak te 


mort ngarind ot caw of ved vrevs mtd wae oatw bores ot 8 My 
ria Be Meee 


eheodui hevumml of? waca bad ott tantd hoi titeod Ofer at ne, 





danas sd ~otoo8 s ani Lee ebLu te wo cei bas panty ean Dogas 


ens we worn Lobe ¢aspod od fads iantbiabns etaihaes Namie 


vay oe ila 


ee ben of tndt joottto eid ab elaego Most oa ate hater ous 








"ps peat peel al youteddw te risue & 2 oun ee Sob sb ata 


ERE od epee 


HS TD ah 
shi ot ‘epitts aid novt mata urea beqied outs amo od taste 


iXten Jon bives on sass botmoly ebak o« meat aaee bat hae 4 


whit eo ef ao hi mid aeee Sack ol fads jbetankxotak inital door 


ag re PU Rae |) 


mbd ridin hexfae had od sedi paasae td mite fob moet ania 
ot Hessne won erso ton bis oat bine oak Sets baa sabi eh sues 


,tedeoe asdir eidd aadyse ~ bevil on gnot wou! «0 too 


ged 


" Yhested eo beltitass atbtres id seacondiw coxa 










: ‘ Mm is | 
: sbedsoixosni hetuent ‘ene mes tevo0 bait vests saat p tsa 


ay ES 


tsk: neitnine la ots ot new horwent ‘ont mae ‘ae eat 


ph WK nary 


todos ext bas ae noqtue vison quoes rot th ‘bib oe ; 
uf -eaitenote ® ,eusndt tw tedtonk sored enw ‘oat "sabe 


ed paid word Ni fenceted 1 ton ebb bea 


RPM 


ah Wid fk 


ASR 
eau oF 


ers for the lodge room and he acted strangely; that semesne 
remarked, “Well, he must have hed something to drink,” 
Another witness for plointiffs testified thet she never saw 
the insured intoxicated cr starscering, but that at one time 
he did not seem like a man in a normal condition; thet she 
would see him twice cr three times a month and then again 
would not see him for severel months; thet she saw him when 
he did not appear to be normal, but was under the impression 
he was addicted te the use of drugs; that there were rumors 
ebout his drinking; that her opinion was that he was more 
likely addicted to the use cf a drug; that she was impressed 
with the idea that the insured was mentally unbalanced rather 
than drunk, 

In the light of the proofs it is evident that the 
answers regarding his habit of drinking in the application of 
the insured fer membership were false; and from the evidence we 
find that after the certificate of membership was issued to 
the insured he vicleted its conditions and the by-laws of the 
society in his habit of drinking; that he habituelly drank te 
excess both before the date of the certificate and thereafter 
to the time of his death; that the false answers in the ap- 
Plication vitiated the certificate, and that his continued 
violation of its conditions and of the by-laws of the sce 
ciety in his habit of drinking to excess nullified it, 

The verdict is cleaely contrary to the grenter 
weight of the evidence, The verdict should have been for the 
defendant. Therefore the judgment of the Cireuit Court is 
reversed with a finding of facts, 


REVERSED AITH FINDING OF FACTS, 
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§40 - 235885 FINDING OF FACTS, 


The court finds ag ultimate facts that the ane 
awers of the inaured in his application for menbership in 
the defendant societv regarding nis nabit of indulging in 
eleoholic stimulants were false and were known by him to 
be false when made; that such answers were material to the 
life insurance risk which the certificate of membership in 
the society carried and which certificate is tue one in 
suit; that the insured violated the conditions of the member- 
ship certificate and the by-laws of tne seciety by indulge 
ing habituslly in the intemperate use ef alcoholic liquor 
from the date of such certificate to the time of his death, 


ané that the insvred died se the result of ehroniec alccholism, 
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GUSTAVE ALBRECHT, 


Appellee, : 
, INTERLOCUTORY APPEAL, 
vs, ‘ 
i" CIRCUIT COURT OF 
AUDITORIUM LYCEUM AND 


CHAUTAQUA ASSOCIATION, 
@ corporation, THERODORE 
TURNQUIST, EDNA R, - 
INGHAM and AUDITORI SCHOOL 
LYCEUM ARTS, a@ cerporation, 
Appellants, 


COOK COUNTY. 


wR, PRESIDING JUSTICE HOLDOM 
DELIVERED THE GPINIOK OF THR COURT, 


The Cilreuit court by order entered on the mo- 
tion of complainant appointed a receiver for the defendant 
Auditorium Lyceum and Chautaqua Association, from which or- 
der this appeal is prosecuted, The bill is in the nature 
of a creditor's bill to enforce payment of a judgment 
against the Association, an execution upon which judgment 
had been returned nulla bona, 

It is argued for reversal that itmwas incunbvert 
upon the chancellor as a condition of the receiver's ap- 
peintment to require complainant to give a bond with suffi- 
cient penalty, unless the court upon goed cause shown upon 
notice and full hearing shall be of the epinion that a ree 
ceiver should be appointed witheut bond, See, 55, chap, 

22 R, 8, 

David H, Grant was appointed receiver upon giving 
a bond as such receiver in the penalty of $5,000, ‘The order 
dees not require complainant to give bond, nor is there an 
opinion of the court expressed in the order that a receiver 
Cught te be appointed without suck bond, 

Defendants argue that Walker v. Kersten, 115 
Ill, App. 130, is authority that a failure to require cotie 
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plainsnt to give bond as required by statute will net work a 
reversal of the order where the record shows that on the 
merits of the ease it is a cause proper for the appointment 
of auch receiver, If it is, it has eince been overruled by 
beth this and the Supreme Court in subsequent decisions, 
Since the Walker case the writer of this opinion has in 
three other cases written opinions helding that compliance 
with the statute regarding giving bond by complainant ie a 
Sine gui non to the court's power to appoint a receiver, 
unless by the order itself the giving of such a bond is dis- 
pensed with, Watson v, Cudney, 144 Ill, App, 664; Ayres v, 
Grahem Steamship Co,, 150 ibid 157; Gibberman v, Stangal, 

et al., Gen, Ho, 23459, net yet reported, To the same effect 


are Schoeneke v, Chicesgo Title & Trust Co., 17& ibid, 387, 





and cases there cited, 

These decisions are fortified by the ruling in 
Rice v, McJohn, 244 111, 264, in which a réceiver was ap- 
pointed without requiring the complainant to give the bend as 
provided by statute, and the court said; 

‘Had this been a proper case for the appeintment 
of a receiver, it would be error to make tho appointment 
without bond except for good cause shown, * * (Hurd's 
Stat, 1903, chap, 23, sec, 53,)" 

Complainant contends that the bond on appeal is 
not in compliance with the rules of the Circuit court, and fer 
that reason asks that the appeal be dismissed, 

In the first place, the bond is in preper form 
and is approved by the court, Whether the party giving the 
bond had complied with the rules ef the court is a matter 
for the consideration ef the court to whem the bond was 
presented and by whom it was approved, Furthermore, the 
rules of the Circuit Court are not found in the record, 


From their absence we will assume that the rules relating 
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te the giving of such bond were complied with te the satis~- 
faction of the presiding judge. Davis v. North Western, 170 
Ill, 595, 

Yor the errors indicated the interlocutory 
order appealed from is reversed. 


ORDER REVERGED, 
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E,. BR. BULKLEY et a1,., doing 
business as encer Trask & 
Appellants, 

va) 

‘ 


THE WORTHERN TRUST COMPANY, 
as Pxecutor, etci, Pi E. 
Salmstein, decea 


ae I.A. 363 


ATPRAL PROM MUNICIPAL 
COURT GP CHICAGO, 


* 
i ee ee et ee ee 


doped 


‘7 
ER, JUSTICE BDEVER DELIVERED TEE OPINION OF THE COURT, 


The plaintiffs, engaged as partners in a stock, 
bond and investsuent brokerage business under the firm name 
of Spencer Trask & Company, brought suit in the Bunicipal 
court ageinst the defendant corporation as executer, etc., ¢ 
E,. A, Salmstein, deceased, The judzment of the trial court 
wae in favor of the defendant and the plaintiffs bring the 
case here by appeal for review, 

On July 16, 1916, Slamstein, deceased, gave 
Plaintiffs an order, effective until executed, to sell 45 
shares of the capital stock of the standard Oil Company of 
California at $275 per share, flaintiffs sold the stock in 
question on September 6, 1916, about 10 o'clock in the worne 
ing, The sale of the stock was had in New York and plain- 
tiffs notified their Chicage office of the sale within 
fifteen minutes after it was made. Plsaintiffs' Chicage of- 
fice immediately notified the office formerly operated by 
deceased of the sale and was informed that Galmstein had 
died about one c'clock on the morning of September 6, 1916, 
about nine or ten hours befcre the order to sell the stock 
was executed in New York, 

The single question before us ia, was the aue 


therity to purchase the stock in question revoked by the 


death of Salmstein? We think it was, it seems to be cone 
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ceded that the plaintiffs had no knowledge of Salmstein's 
death at the time tne stock was sold, ‘The sale of the 
stock was executed in accordance with the rules and custome 
of what is called the New York curb market, 

It may be conceded, as urged by counsel for 
plaintiffs, thet the rule that the death of e principal 
revokes all agencies created by him, is subject te excepte 
ions, and that, in particular, such exceptions aprly where 
an agency is "coupled with an interest," In suppert of 
their argument counsel rely upon the case cf Slennan v, 
Rochester Trust & Safe Deposit Co., 209 BN. Y, 12, Im that 
ease it was held that the death of a drawer of a check did 
not revoke the written autaority of the bank to pay the 
check, In deciding tie case the court suid: 

"The rule that denies pretection to perscns 
dealing with an agent after the death of the principal, 
though in good faith and without knewledge of tnat fact, 
ie an innerited one, in tne filson case it was declared 
by this court to be a harsh one, but the court felt that 
it had been too firsily established in this state to be 
disturbed by judicial decision, though it recommended a 
change by the legislature, te place the law in harmeny with 
the more enlightened views of the present time and to pro- 
mote the interests of justice, The same reason which 
there constrained the court to give effect te the rule, 
despite its diseappreval of it, sheuld alao impel us to 
hold the rule inapplicable to bank checks, It there ape 
peared that the dectrine of the common law had prevailed 
too long to be disregarded; it also appears almost equally 
clearly that the common-law doctrine has never prevailed 
as to checks,” 

It io evident that the court that rendered this 
decision, because of the harsh results which would follow 
from a strict application of the rule, was moved by the 
necessities cf the case rather than by precedent, The court 
held that - 

“Zt would be utterly impracticable for business 

te be done if, before a bank could safely pay onecks, it 


must delay to find cut whether the drawer is still liv- 
ing.” 


We are not inclined to disugree with the New 
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York court, but we doubt that the exceptions to the rule 
should be extended to include cases such ss the one at bar, 
The contract here under consideration merely provided for 
the performance of a service to be rendered on tie happening 
of an uncertain event, It invelved a standing order to sell 
stock belonging te deceased and we can see no reason why 
this common form of executory contract should be regarded as 
an exception to the genera] rule, While it is true thet the 
general rule of law protects third persons who have dealt 
with an agent, the law does charge such persons with knewl edge 
ef the fact that the agent's authcrity is revoked by the 
death of his principal, Quite clearly this rule operates 
with great hershness in many cases, but this fact in and of 
itself does not empower the courts to amend or modify it, 
Beas v. Reu, 95 \, Y, 559, | 

The judgement of the Municipal court will be 
affirmed. 

AFPIRERD,. 
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JAMES Re —T _ y 10 L.A. 36 9) 
| a \ ¢ MUNICIPAL Court 
i i OF CHICAGO. 
JOSEPH HOPP, % ; 
Appeliee.) ' 


BR. JUSTICE DEVER DELIVERED THR OPINION OF THE coURT. 


This is an appeal from a judgment of the Municipal 
Court ef Chicago in favor of the defendant. By stipulation 
of the parties the cass was consolidated for hearing with 
the casesnumbered in this court 23773, 23774, 23775, 25776 
ane ONET +. iiliictilieiesslii 

Plaintiff, James “. Hills, on September 6, 1912, 


purchased one hundred and twenty chsares of the capital stock 
of the Standard Theatres Company from defendant, Joseph Hopp, 
paying therefor the sum of twelve hundred dollars. The case 
was tried by the court without a jury. The trial court found 
that the plaintiff had purchased the stock in question from 
the defendent, Joseph Hopp; that Hopp promised plaintiff 
before he purchased the stock that he would repurchase the 
game from him at ony time that plaintiff might become dis- 
gatisfied with the purchase; that defendent had stated at a 
meeting, held in December, 1912, to prospective atockholders 
present at the meeting that if any one or more of them should 
purchase shares of stock in the company and should afterwards 
become dissatisfied “he would purchase their stock of them 
and pay the amount of the par value thereof, or the amount 
paid therefor by them respectively;" that each of the plaine 
‘tiffs, deing the plaintiff in the case at bar and those in the 
Gases heretofore referred to. «xcept ioe Mamie Jahr, 
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were present .t the meeting and heard defendant Hopp make 
the foresoing statements; that defendant made substantially 
the same statements to Mamie Jehr on January 15, 1913; that 
the piaintiff iiilis, and plaintiffs in the other cases 
referred to, purchased the shares of etock referred to in 
the several cases after defendant had made said statements; 
that defendant was a stoeckhoider and interested in the 
Stendard Theatres Company on, before and after said statements 
were made, and was in Decembor, 1912, president of that company. 

The trial judge made other findings of fact to 
the effect that Hopp, defendant, in ceptember, 1912, had 
subscribed for 1020 shares of stock of the company, sub- 
seribing first fer 450 and on a later date for 570 shares 
and that he held such shares in December, 1912; that Hopp 
never paid for the 57C shares of stock and that there was 
due and unpaid thereon at the time of the trial the sum of 
$5,500; that the assets of the company in December, 1912, 
were $4200 and on January 15, 1915, were not less than 
$9,000 nor more than $9,500; that the company while plain- 
tiffs were stockholders thereof, was the owner of the 
Liberty Theatre; that in the year of 1914 "in some manner* 
the title to the theatre was transferred to Hopp. Other 
findings were made by the trial judge which it will not be 
necessary to refer to here. 

4n examination of the record discloses that the 
defendant held out to the plaintiff that he, defendant, was 
in the film business, that he would furnish films at cost 
prices to the company, which was organized to conduct a 
moving picture business; that he did not want to procure 
money from the banks; that it was his desire to help 


people of moderate means; that investment in the shares 
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ef stock of the company was sure to be profitable; that 
he was 80 certain of this that if plaintiff sheuld pure 
chase stock in the company, he, defendant, would take back 
the stock ui any time that plaintiff became dissatisfied 
with his purchase. 

The trial court refused to find, as a matter of 
jaw, that the contract entered into between the parties 
was not unilateral and that it was not lseking in mutuality. 
The court found the material facts of the case as contended 
for by the plaintiff, and such being the esse, we think that 
the trial judge should have held that the contract in question 
was not unilateral and that it was not lacking in mutuality. 
The contract in ouestion was fully executed on the pari of the 
plaintiff, and as stated, it was made with and for the benefit 
of the defendant. The case of Ruzicka v. Lau, No. 23286, 
decided by this court on Cctober 3, 1917, is in most important 
respects like the instant case, and it was there held that the 
piaintiff, having fulfilled his part of the contract in good 
faith and the contract being fully executed on his part, it 
became the legal duty of the dafendent to comply with his 
promise to repurchase certain stock wiich he had seld te 
the plaintiff. Murray v. Burgess, 204 Ill. 482. 

The evidence warrants the conclusion that the 
stock which wes sold by defendant to plaintiff, while the 
transfer was nominally from the company to the plaintiff, 
was in fact a sale of shares of stock for the benefit of 
the defendant. The contract between plaintiff and defendant 
was not one as to which it can be said that defendant had 
merely expressed an intention to repurchase the stock, or 
that his language is to be regarded es a mere “puffing” of 
the company's business. the promise made by defendant, if 
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the testimony of the witnesses for plaintiff be true, vas 
that defendant would pay back te PABAStALS he full amount 
which plaintiff had paid for the stock if/any time the plein- 
tiff became dissatisfied with his purchase. Ye think that 
the evidence shows ample consideBation for these promises. 
The defendant was an original subscriber for 1020 shares of 
the 1500 shares of the capital stock of the company. He sub- 
scribed for this stock on October 25, 191%, and the plaintiff 
was induced to purchase stock in the company in December of 
the seme year. 

On the trial counsel for plaintiff eought to prove 
the interest of defendant in the corporation at the time of 
the trial. This evidence was, we think, erroneously ruled 
out. There is, however, sufficient evidence in the record in 
suppert of the contention that the sale of the steck to the 
piaintiff was in fact made by and on behalf of the defendant. 
So far as the evidence shows ho had a dominant interest in the 
corporation in December, 1912, and it is fairly inferable 
from the fact of this interest end other circumstances that 
the stock sold to the plaintiff was in fact the stock of the 
defendant. The transfer by defendant of certain shares of his 
stock to the corporsxtion and then a nominal transfer from 
the corporation to the plaintiff did net change the 
essential nature of the transaction. 

There is no merit in the contention that the con- 
tract was unenforceable in thet the demand made upon defendant 
to repurchase the stock was made 17 months after plaintiff 
hed purchased the shares of the stock. The contract does 
not come within the statute of frauds. in First Presbyterian 
Church v. Swanson, 106 IAL. App. 42, this court held that 
contracts which may or may not be performed within a year 
are not exbraced within the statute. 
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The evidence shows, and the trial court also 
finds, that the defendant definitely agreed to repurchase 
the shares of stock in question. VYrom the whole evidence 
it is easily discernible that the plaintiff was induced 
by the promisesmade hy defendant to purchase shares of 
stock in the company. 

We think the trial court should have permitted 
the introduction of certain evidenee which was tendered 
for the purpose of showing that the corporatiom was cone 
trolled by the defendant and that he had caused the transfer 
of a substantial part of its assets te himself a short time 
before the plaintiff made demand that defendant repurchase 
the stock in accordance with his promises, Notwithstanding 
the exclusion of this evidence, it does appear from the 
whole record that in some unexpleined manner valuable assets 
of the corporation were conveyed to defendant early in the 
year 1914. 

The agreement of defendant to repurchase the stock 
in question at any iime that plaintiff became dissatisfied 
with his purchase did net amount to the making of an option 
or gambling contract os contended. In Solf v. National Bank 
of Lilinois, 178 Ill. 85, it was held that where perties 
acted in good faith Jpremive made by a bank to repurchase 
within a specified time certain bonds at the price for which 
they were sold, with interest, was a contract of conditional 
sale and not an option contract. Stewart v. Dedson, 282 Ill. 
192. 

The sale of the stock to plaintiff was in legal 
effect a sale of persomal property with a condition attached 
that the purchaser might return the property within a reason- 
able time after the purchese if he became dissatisfied there- 


with. The evidence shows that the shares of stock were 
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purchased in December, 1912; that about 17 months thereafter 
plaintiff demanded of Hopp that he repurchase the shares of 
stock. this offer to return the shares of steck might in some 
circumstances be regarded as coming too late, but when cone 
Sideration is given to the fact of defendant's cmtinued 
interest and prebabie control of the corporation in cuestion 
and the conveyaneée by it to defendant of valuable property in 
disregard of the rights of other stockholders, the demands on 
defendent te repurchase plaintiff's steck met be held to have 
been made in apt time. 

te do not deem it necessary to discuss other 
points presented by counsel. On the whole reeord plaintiff 
is entitled to recover. 

The judgment of the Municipal Court will be reversed 
and judgment will be entered i this cotrt in favor of the 
plaintiff for the sum of $1200 with costes in this court and 
the trial court in favor of the plaintiff. 

REVERSED AND JUDGMENT HERE. 
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JOSEFE HOFF, % 
Appellee,” 


vs, 
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¥R. JUSTICE DEVER DELIVFRED THE OPINION OF THE COURT, 
This is an appeal from a judgement of the 
Municipal court of Chicage in faver of the defendant, 
By stipulation of the parties the case was consolidated 
for hearing with the cases numbered in this court 25772, 
23774, 235775, 23776 and 23967, 
This case in its facts is similer to all 
important respects to tne case of James R. Hills v, 
Joseph Hopp, Ne, 25772, and for the reasons stated in 
the opinion filed in that case the judgment of the Mu- 
nicipal court will be reversed and judgment will be en- 
tered in this court in favor of the plaintiff for the sum 
of $400 with costs in this court and the trial court in 
faver of the plaintiff. 


REVERSED AND JUDGMENT HYRE, 
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MR. SUSTICN DAVER DELIVERND THE OPINION OF THR COURT. 


This is an appeal from o judgment of the 
Municipal Court ef Chieare in faver ef the defeniant. 
By stipulation of the parties the case was consolidated 
for hearing with the cases numbered in this court 23772, 
25773, 23775, 25776 and 25967. 

Thin ease in ite feets is similar in all 
important respects to the case of James Re Hilla vue 
Joseph Hopp, Noe 25772, uml for the reasong stated in 
the opinion filed in that case the judgment of the 
Munieipal Court will be reversed and judgment will be 
entered in this court in faver ef the plaintiff for the 
sum of $250 with costa in this court ani the trial court 
in favery of the plaintiff. 

REVERSED AND JUDGMENT HERE, 
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Whe 
JOSEPH ert 


This is an appeal from a Jedyment ef the 
Municipal Court of GChiesage in favor of the defendant, 
By stipulation of the parties the case was consolidated 
for hearing with the casew munbered in this court 25772, 
25778, LST7V4, 2S77TE amd 2506% 

This case in iia facts is similar in all 
important respects to the ease ef Jamog fy Hills vee 
Joveph Hopp, Nee 23772, and fer the reavens stated in 
the opinion filed in thet ense the judgment ef the 
Municipal Court will be reversed and fudgment will be 
entered in thia court in faver of the plaintiff for the 
eum of $100 with costs in this eourt md the trial court 
in zgaver of the plaintiff. 

REVERGED aNd JUDGMZNT HERS, 





SEDO SHY AQ UARKEAR, Ae cas 08 ham, ROEDER. om | 


aut be, Sasteanyarh, * vac Seepen, fi, WE aLeS | 
Smsinoket af? Se woven at paenadd kw, tunately 
imtaationnes aaw epee. ott aad od bo, | | > fate 
oA ee ee ee ee : 
9 RAORs Ss. aves. here. “me, 
Kis. th xakimte at. ateok afd. at onse. eta. . 
oh ELE sil Gaal tp eae ay ed Pata i: 

Ai Sobere wagawes ade cel Big, gatves, pegenpsiey 
—_ tanngbi, as waoe face mt Make mpd yr ie : 
















oSRIR PORWIGW WS CRERNRA 





MR. JUSTICE DEVER DELIVERED THE OPINION OF THE COURT. 


This is an appeal from a juigment of the 
Municipal Court ef Chicage in faver of the defendants 
By stipulation ef the parties the case was consolidated 
for hearing with the case numbered in this court 25772, 
23773, 25774, 25775 and 25967. 

This case in its facts is similar in all 
important respects to the case of James FR. Hills ve 
Soseph Hoppe Noe 23772, and for the reasons stated in 
the opinion filed in that case the judgment of the 
Municipsl Court will be reversed and judgment will be 
entered in this court in faver of the plaintiff for the 
sum of $500 with costs in this covrt end the trial court 
in favor of the pleintiff, 

REVERSED AND JUDGMSNT HERR. 
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WR, JUSTICE DEVER DELIVERED THE OFINION OF THE COURT, 


This is an appeal from a judawent of the Nue 
nicipal court of Chicago in favor of the plaintiff and 
against the defendant for the sum of $300, By stipulation 
ef the parties the case wes consolidated for hearing with 
cases numbered in this court £3772, 23773, 23774, 23775 
and 23776, 

The defendant by his appeal to this court 
seeks to reverse this judgment, The material facts as shown 
by the record in this case are not in essential particulars 
different from these disclosed by the evidence shown in the 
record of the case of James R. Hills v, Joseph Hopp, Ne, 
25772, The judgement of the trial court in favor of the 
Plaintiff in the instant case seems to be based upon certain 
evidence which tended to show that the plaintiff, Thiede, in 
@ particular manner placed trust in the promises made by the 
defendant, Hopp, It is our epinion, however, that this 
case does not differ in any material respect from the Hills 
case, 

The judgment of the Municipal Ceurt will 
therefore be affirmed, 


_ AFFIRMED. 






38 ators 


HAZLOTAUM MORE TAM iF 


wk aff 1 Jxemmbyk ® mot't feocqe ap eb slat 





bee Yttnbefy ent to Tove? nb ogaoins to Famao: fas 

noite Gehee vai ,OO8S "Yo wa end cot trabnelel ond vantage 
dviw yatcwod vot betebifoenos aew Sane and sobtiag oso te 
APTS ,AVVES SVS ,AVCSR Hewoe ebay wk He teciun’ “eoeao | 
| LBOVER bas 
tuyvog etait o¢ Large ald yd toabme ted : Bs Hee 
awoie #8 @font Labtedan eat  .saompowt ehod veTOvee ot arlaee We 
stalunituaq Lekineawe af ton ete sea0 ekdt at. beeps eat xd | 








eit St awonda souebive ent ww bet@etoeth seeds wort dooce tAtd 1 
(Qqolt Kyowol wv ROLLE. eamsy Yo ead odd Yo) ‘pxooet if 

‘ent Yo trove’ mf @2oo fated ad? tar Secon OE qartes 
aiedreo coyy besed ed of saose sens saniwat oft nk witatere 
ni ,eBoidt (Tleainile ens Sanf were oF bebaet sdoisdw soni tye 
edi vd sham acelweotq ocd ok tawtd booaly tonment asfuolteag a 
eldd tads ,tovewor .noiniqe txvo at + acon Prado rb 







BItLH ed mott tooqeex feitetam yon ak soak ‘gon evob ono i 


ffkw taued Lsqiolau odd ‘to saomgbytl, od , 
sboati tts od exe o 





TAMALEEA . 





458 = 23803 / 


WILLIAW J. THOMAS, for the ) 
use and benefit:of Reid, ) 
y, Kurdook & Cowpary, } AI () 3 rs 2 
Naeem, Appallee, ) / J.A. 
% ) hein FROM KUNICIPAL COURT 
vs, % ) 
THOMAS STRNHCUSE, | )? 
Appellant, ye 
7 } 
, f 
+ FF 


KR, JUSTICE DEVER DELIVERED THE OPINION OF THE CCUAT. 


This is an appeal from a judgement of the liu- 
nicipal court in favor of the plaintiff for the aum of 
$157.65, 

The principal question in dispute between the 
parties is as te whether the plaintiff had received his 
fair and just preportion of the preceeds of a sale by 
suction of certsin stocks of gocds and fixtures, ‘he 
defendant owned and operated a grocery store adjoining 
which was a meat market owned and operated by the plaintiff, 
The parties were joint owners cf two Horses and wagons, in 
accordance with the mutual agreement of the parties the 
Stocks of goods, fixtures, horses and wagons were gold at 
muction for the total sum of $1,600, 

It is «# disputed question between the parties 
whether the auctioneer who sold the property had authority 
te sell it in bulk or whether he was specifically directed 
to dispese of it in separate parcels or lots. We need not 
consider that question here as the judgment of the trial 
court seems tc be predicated upon a finding that the sale of 
the property in bulk did net constitute a violation ef any 
agreement between the parties, Yhe defendant does net corni-e 


\ 
plain ef this finding. 













eas vot gaunt o& GAL 





| MPLA eh me bist te $2teadd, bans ey 
; i Le i Reis, 
SYS AIOL {AS 
RR SCHED a oor loqaa 86s : 
— TREN TASTOT MUM MOny JATICA \ ‘ y "g 
‘ ; +8r- 
OGRA DT HD di =| ‘er at, 

. t caayaamilet aoe Ne 
XY ahi fait Nin 
i - \ : é et hin 1" at 

- mM na Ca aU ‘ait anid an 

¢ y, As +i eal 


ne 


= =p 


THUS SH? VO MYTMIIO SNP CARNVIRE SELVA AVLTOUT yA 


Wom, qi 2a Ws aia eee 
ww oct to ‘toembest, - a mort favgaa its ‘eh old 


Ph nia: HARE es En 
to aye aus got hieal ata ost to rove? at Scuos intista 
pel fees : i, SAK ; aA gd at Parana! Mh aa 
bys +20, 98E 
MS PORE tases 





eat neowded esugess rif aoisasup leqiontzg ody 
met bi on) 
eld bavieors bank BT isateta add Fi catnctarice af an et bec se + 


x eania 


Ke Gilad gee death we 
oat? stones te aboon ‘ta wloode shad-co9 ‘te rn 
Wei (ie 
‘gniatolba erate ‘Yxo song B Redaxeus ban ‘boawo duabuotep 


Wa up} Ht + SNe iN oe 


, teat wt wit ed bed steqo bisa ‘beawo Joxxan tev a “ow 





sl ,SHogew bam soetod ows te atanws dates oxox soLsneg | ry 


He fi 


sdf “doisiay ait Yo treme rys bagdum ale ake sounbtoo08 
s id ) mane 


ts Biow xen ) setogae bas svarod eomuixtt stbo0n te adoosa 
(308,18 te awe Iatos su ‘20 “naitoua eaary 
sotened eit asawted noldasup bosuastn ‘aod st Liohinhdsalt th 
ed brodsua bei ydteqery ox blow ‘ester ‘soonoltouis at Laat ce te im 
bedoorin vitmoltivoage enw aa aedieds 20 Aiud a an ‘tae be i 
ton heen eW . Aiud ro Reasaiera secomen a ai ‘Yo onecelb Lae 







£5 Se 


ee 


wy ami 


“te 6 {ea eal Dehua yan el od beesonbor og o 


The evidence shows thet the plaintiff received 
the sum of $202.95 out of the total sum for which the 
preperty was scold and he inaists that the defendant retains 
te his own use part of the preceeds of the sale whieh in 
law is the property of plaintiff. 

On the triel a witness for defendant testified 
that his stock of grocery goods was worth, at the time of 
the sale, $1,400 er $1,500, The auctioneer, who claims to 
have had the power to apporticn the vaiue of the different 
Classes of goods scld in bulk by nim, fixed the value cf dee 
fendant'e grocery stock at $1,250, Plaintiff testified that 
this stock was worth only $800 to $900, Other evidence was 
heard with reference to the value of the stock of gceods, 
fixtures, etc,, awed by plaintiff snd that owned by defend- 
ant, The iseues invelved with reference to these matters, 
were, however, purely cf fact, “vidence was introduced upon 
the trial in fevor of the contention ef each party to the 
suit and in the circumstances we cannot sav thet the findings 
of the court were erroneous, 

The trial court in determining the value of the 
property sold, which was owned by either party, dees not seem 
to have accepted the values as fixed by any witness or class 
of witnesses, ‘the trial Judge hed an opportunity to see and 
hear the witnesses who testified and we know of no rule of law 
which compelled him to accept as true the testimony offered 
by either party, ‘The court had the pewer to fix the sum of 
$1,000 as the value of the steck of grocery goods owned by 
defendant, notwithstanding the fact that plaintiff considered 
the stock was worth from $800 to $900 and that defendant's 
witness: testified that it was worth from $1,400 to $1,506, 

The judgment ef the Wunicipal Court will be 


affirmed, 
AFFIRMED, 
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ALBERT HASSELL, | 

Appellee ow Be 

A. IFAL fot 
vs, ) 
% ) / OF CHICAGO, 

STATE BANK OF WEST FULLER , } 
& corporation, } 
Appellant. |} 


#¥R, JUSTICE DEVER DELIVERED THE OFINION OF TEE COURT, 


John Szezpanek executed and delivered tc 

plaintiff a check which was as follews; 
"Chicage, Dec, 13, 1917. 
State Bank of Yest fullman 
Fay te the order of Albert Hassell 
Three Bundred 00/100 Pollars 
John SscsSpanek," 

This check bore the endorsements of Albert Hassell and 
B. ¥, Suls, The defendant State Bank of VYest Pullman paid 
the amount of the check to B, ¥, Sulz on or about December 
13, 1916, On the trial of the cause in the Municipal Court 
Plaintiff introduced evidence which tended te prove that he 
had not endorsed, ner had he authorized any person upon 
his vebalf to endorse tue said check and that his signature 
on the back thereof was a forgery, 

The verdict of the jury and the judgment ef the 
court were in faver of the plaintiff for the sum of $500 and 
the defendant brings the case here by appeal for review. 

It wes admitted on the trial that at the time 


the check was paid te Sulzg, the maker, John Szczpanek, had 
sufficient funds on depesit in the bark te pay the check and 
that plaintiff, after payment ef the check to Gulz, had made 
demand for payment thereon, which payment was refused by de- 
fendant. 

The plaintiff, whe was the only witness in the 


fr 
case, testified that the check was delivered to him by 
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Szezpanek and that he, ;laintiff, thereafter delivered the 
check te Sulz with instructions to take it to the defend- 
ant bank and have it certified and te mail it back to 
Plaintiff, The check appears, by perforations therein, to 
have been paid on the 14th day of December, 1916, and 
presumably defendant paid the amount of the cheek to Sulz, 
whose name appears last in the endorsements on the back 
thereof. 

The defendant's theory is that under the 
Kegotiable Inatruments Act of June 5, 1907, it could not 
be made liable te plaintiff until it had been showm by the 
evidence that it had accepted or certified the check; that 
it did not certify the check; that the only tning it did 
in relation thereto was tc pay it on a forged endorsement, 
and that such payment, under the law, did not amount to an 
acceptance, 

In support cf their contention counsel for 
plaintiff rely upon the case of Rauch v, Bankers National 
Bank, 143 111, App, 625, Im that case the court held, on 
facts materially different from those involved in the in- 
stent case, that where a bank had paid checks on forged 
endersenents cf the payees, any such payee in an action of 
assumpeit, cculd net recever the amount paid by the bank 
fer the reason that under the Negotiable Instrument Act 
of 1905 the bank could not be held liable in the absence 
of preof of an actual acceptance or certification of the 
checks, In that case the payee, plaintiff, presented 
the checks and made demand for paywent on the bank 15 
months or more after the checks kad been paid on the forged 
endorsements, The present case is a fourth class case 
brought in the Municipal court and under the decided cases 


the form of action is to be regarded as whatever the evidence 
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makes it, 

The evidence introduced on the trial shows 
an actual conversion of the check, which was the property 
of the plaintiff, by the defendant bank, and such being 
the case the action will be held te be an action in tort 
for the conversion by defendant of this property. 

It is insisted in the reply brief of defend- 

ant thet in the case at bar no cause of action was stated 

in the statement of claim filed by plaintiff either in tort 
or contract. The statement of claim was sufficient in the 
absence of cbjections thereto at the trinl to support the 
judgment of the trial court, The statement charged the pay- 
ment of the check by defendant te one B, ¥, Sulg without 
either the endorsement or the authority of the plaintiff, 
This is an allegation which, if true, smounts to a charge 
that the defendant had converted the check to its cwn use, 

In Bentley, Murray & Co. V- Lasalle Trust and 

Savings Bank, 197 ill. App, Sez, this court held, in an ac- 
tion substantially similar to the case at bar, that trover 
might be maintained in an action for the conversion by @ 
bank of a cheek which had been paid by the bank on a forged 
endersement of the name of the payee named in the check, In 
deciding the case the court said; 

"Trover may be maintained fer notes and bills, 
snd the measure of damages is prima facie, the amount of 
their face. It is well settled that a forged indorsemamt 
does not pass title to commercial paper negotiable only 
by indersement and dees not justify the payment of such 
paper," 

And in distinguishing the Bentley, Murray & Co,, case from 


the Rauch case, supre, the court stated that; 
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"The cages relied upen by counsel * * * * * are 
all cases where the payee of the check brought assumpsit, 
and it was held that beesause of the lsck ef contractual 
relations between the payee and drawee assumpsit could 
net be maintained, and have no arplication to a case 
where the payee alleges the conversion ef the checksa,*® 


We think the judgment of the Wunicipal Court is 
correct and it witl be affirmed. 
AFYIRMED, 
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COMPANY, @® eccorperation, 
and ISIDORE WIKEBPAG, 
Appejlants, 


va, \ 
FORRIS TALMAGE, Os 
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O'CONNELL, 


@ 
LO L.A. 374 
YERAL PROM SUPERIOR coukr, 


COOK COUNTY, 


i ed 
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UR, JUSTICE Me3URFLY DPLIVERED TEE OFINICN OF THE COURT, 


Complainants filed a ereditors' bill to enferce 
judgments obtained by them respectively, wiieh upon hearing 
by the Ghancellor was dismissed for want of equity, From 
this order complainants appeal, 

The complaimant W, H, Collins ice Cream Company 
on January 26, 1915, obtained a judgement against the first 
defendant, Morris Talmage, for $100, and the complainant 
Isidore Wineberg on January 27, 1915, cbtained a judement 
against Telmnage for $1,620.28, and the bill alleged the 
issuance ef executions and returns unsatisfied. 

Prom the record it appears thet the defendant 
Joseph A, Hottinger. on or about January 3, 1914, owmed a 
drug store at 3764 ©, Sheffield avenue, Chicago, on which he 
owed about 82,000, By an instrument dated January 5, 1914, 
Hottinger agreed tc sell the store to Talwage for §4,375, 
$2,000 of this in cash and the balance evidenced by 24 notes, 
23 of them fer $75 each, due on or before 1 to 23 months 
after date respectively, und the last note for $650 due on 
er before 24 months after date. The preperty transferred to 


Taimage is described in the agreement of sale as follows; 
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*The entire stock of gcods, wares, merchandise, 


fixtures and other chattels of every kind, nature and 
description, consisting of the stock of drugs, drug 
sundries, 3acda fountain and accesscries, cigara, to- 
baccos, prescription seales, one stove, one electric 
fan, one iron safe, one cash register, all counters 
and other fixtures of every kind, nsture and descrip- 
tion located and situate in or upon the store and 
basenent of the two-story frame building known as No, 
53764 8, Sheffield avenue, in the City of Chicage,* 
fe secure the payment of these notes Talmage 
executed and delivered to Hottinger a chattel mortgage, . 
duly acknowledged and recerded, in which the property 
mortgaged was described in the identical language above 
quoted, There are no words in the mortgage providing 
that the mortgagee should have a lien on any after ace 
quired goods, but only @ lien upon the goods and chattels 
described in the agreement of sale. Talmage thereupon 
teok pessession of the store and carried on the business, 
The stock of drugs, candies and cigars was constantly 
changing, and Talmage made purchases to replenish the 
stock at an average of about $350 per month, He also ine 
stalled new fixtures costing about $100. Hettinger came 
inte the store very frequently, and then started to work 
there, relieving Talmage in the evenings, Por a period of 
about six weeks prior te the foreclosure hereinafter des- 
cribed, Hettinger was in the store about four hours every 
Gay. The evidence tends to show that most of the stock 
was sold in the ordinary course of business and replaced 
by new merchandise, ‘Talmage paid the first nine notes, 
aggregating §675, as they came due, but did not pay the 
$75 note which fell due on November 3, 1914, Some time 
between that date and November lith, Hottinger took pos- 


session of the store, with the keys, under pretense of 
giving Talmage a few days to make a sale of the store, 


The evidence shows that at the suggestion of Hettinger, to 
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which Talmage consented, it was agreed that a foreclosure 
of the chattel mortgage and sale of the ;reperty should 

be conducted as follows, which was accordingly done: The 
mortgage provided that prior notice of tne time, place and 
terma of auch a ssle should be given "by notices posted up 
in three public places in the vicinity cf such saleY Hot- 
tinger pested three notices on the building, which were 
immediately torn off by Talmage, who says that they did 
net remain posted over a second, This was in pursuance of 
Eottinger's suggestion that "I will post three notices and 
you can take them down immediately, and then there will be 
nothing te show anything foreclosed and the creditors will 
“not know anything took place in this store,“ There is 
abundance of cther evidence indicating that the purpose of 
removing the notices instantly was to escape the possibility 
of information ef the foreclosure and sale reaching credi- 
tors. From that time the store was kept cpen during the 
usual business hours and business was conducted just as 
usual, 

On November 18th what purports to have been a 
foreclosure sale was held, No advertisement of the sale was 
made, Hottinger requested two men to attend, neither of whom 
was a druggist and who had no expectation that they would 
bid for the preperty. There was alscs present a Niss 0'Connell, 
Hottinger's sister in law, who bid fer the property and to whom 
it was seld for $950, However, it is clearly proven that Kiss 
O'Connell was a mere dummy, paying nothing whatever for the 
property and buying it solely for Kottinger at his request, 
Subsequently an inventory of all the stock in trade was made, 


which it is said covered the floating stock that changed 
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from day to day, and the evidence shows that the value of 
this was $2,258, There is further evidence that the fixtures 
were of 2 value of §1,000, 

Wwe are not referred to any decision which has 
held that such @ mortgage as this covers after acquired 
property. In Borden v, Croak, 151 Ill, 68, it was held 
that in the absence of any worda in the instrument indi- 
esting an intention to subject its lien te future acquisi- 
tions, it could not be extended to include any other prop- 
erty than that existing at the time of its execution and 
delivery. There are cther crses holding that ne lien is 
ereated on property not at the time owned by the mortgagor, 
except apt words are contained in the mortgage conveying 


future acquired property. Hunt v., Bullock, 25 [11, 258; 





Titus v, Mabee, 25 111, 252, We are of the opinion that 
the chattel mortgage did not cover after acquired preperty, 
and that the general stock in trade sold by Hettinger te 
himself at the pretended mortgagee's sale, was subject to 
the liens of the complainant creditors, 

The pretended sale was not bona fide. One of 
the conditions of making @ sale was that three notices 
thereef should be posted, The purpose of posting was to 
give information to the public, including creditors, This 
implies that not only must the notices be fixed on a pube- 
lic place but that they should be permitted tc remain there, 
In neo possible legal sense can it be said that a notice is 
posted which is put in place and alwost instantly removed by 
the party placing it there or his agent, Under the circum- 
stances before us we hold that there was no posting of 


notices of sale as required by the terms of the chattel 


mortgage. 
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Another fact wuich invalidates this sale is 
the inadequacy of the price, ‘The consideration of the sale 
purports to have been $950, whereas the evidence shows that 
the store and its contents were worth at least $3,258 at the 
time, It hes been held that failure to post notices of sale 
together with inadequacy of price, is sufficient to set it 
aside, a8 well as a deed delivered in pursuance thereof, 


MeDeniel v. Wetzel, 264 111, “12, In wilson v. Fellogg, 77 





tll, 47, the court said in its opinion that the greatest 
fairness is required in the conduct ef such seles and that 
"any azreement, contract or arrangement entered into, on the 
part of the buyers, calculated to stifle competition at the 
sale, is contrary to public pelicy, a fraud upon the law, 
and would vitiate the sale,* To the same effect is Loyd v, 
Malone, 23 lll, 45, and ingalls v, Rowell, 149 il], 163, 

See alsc Jones on Chattel Mortgages, secs. 802 and 608a, 4th 
ed, in Herman on Chattel Mortgages, p, 507, it is said: 

*The conduct and fairness of a sale by a morte 

gngee and the rights under it, ere always open te investi- 
gation at the instance of the mortgagor, * * Such sales 
will be jealously watched, and upon the slightest prcof 

ef unfair conduct, or a departure from the power, will be 
set aside. E8Everything done by the parties to such sale, 
e@iculnted to prevent @ competition, renders it void, A 
mortgagee, selling under a power of sale in his mortgage, 
will be held atrictly responsible for any prejudice to the 
mortgagor, arising from any deviation from the provisions 
geverriing the exercise of the power and the statute 
requisitions ag to notice,* 

For the reasons above indicated we held that 
the mortgage did not cover after acquired property, and that 
the alleged sale thereunder was fraudulent and invalid as to 
creditors; that Hettinger received the property and holds 
the same in trust for the benefit of the complainants, who 


were judgment creditors of Talmage, and that Hottinger 
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should be ordered and decreed to pay complainants the asount 
of their respective judgnents. The decree ef the Superior 
Court will therefore be reversed and the cause remanded 
with instructions te enter findings as above indicated and 
to order Joseph A, Hottinger to pay compleinants the ancunt 
of their respective judgments, 

REVERSED AND REKARDED 


WITH DIRECTIONS, 
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BARBARA KLOE 
Estate of WILLIAM ILoMP, 


decessed, etait j / 2 1 Q) T.A. 3 rs 5 


’ APPEAT, FROM CIRCUIT COURT, 
ve, ) 

CHICAGO, KILYAUKEE & ST, PAUp 
RAILWAY COMPANY, | 


COOK COUNTY, 


ER, JUSTICE MeoSURELY DELIVERED THE OPINION OF THE COURT, 


Plaintiff brought suit to reeover for the death 
of William Flomp against the Chicago, HVilweukee & St, Paul 
Railway Company and the Commonwealth Edison Company, Upon 
trial the jury returned a verdict of not guilty as to the 
Commonwealth Company under an instruction of the court, but 
found the Railway Company guilty and assessed the damages in 
the gum of $5,000, and judgment for this amount was entered 
from which the defendant Railway Company appeals. 

On July 13, 1914, William Klomp was employed by 
the defendant as an engineer in charge of the operation of a 
steam crane of the defendant used in track elevation on its 
Evanston division, While swinging the boom of the crane, the 
cable atteched at the top came in contact with one of the 
electric light wires of the Commonwealth Fdison Company string 
on poles in a public alley running alongside the right of way 
of the defendant on the emsat; the wire was breken, port of it 
falling into the street on the ground, After several minutes 
Klomp walked some distance te the broken wire where it lay in 
the street, and although it was flawing and sparking and evi- 
dently a live wire, ne picked it up and held it in his hands 
for seme minutes, and then received an electric shock which 


caused his immediate death. 
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Was defendant at the time and place engaged in 
interstate commerce, making the Federal "mployers’ Liability 
Act applicable? We are of the ecpinion that it was net? 

At the time of the accident, pursuant to an or- 
dinance of the City of Chicago, defendant was engaged in 
é@levating the right of way of its Zvanaton division, sixty- 
six feet in width, for a number of blocks in Chicago. ‘his 
division connected with other divisions of defendant's line 
of railway running into other states, in the work of ele- 
vating the tracks a@ retaining wal) of concrete was constructed 
eon the east line of the right of way as a suppert to the 
material used for filling hetween the concrete walls, This 
wall was mode by erecting timber forms and pouring concrete 
inte them, which when set the forms would be removed and used 
again in another section, A steam crane wae used in the ele- 
vation work and operated by Flomp, the decensed, In the day- 
time it was used for hoisting eenerete and pouring it inte 
the forms for the retaining wall, and at night it was used 
to transfer the ferms te the next section north as the werk 
progressed, 


The decision in Dickinson v, industrial board of 





Illinois, 280 I11, 342, is squarely applicable to these facts, 
In that case the person injured was a carpenter engaged in 
building forme into which concrete was te be poured for the 
purpese of forming retaining wells, part ef the construction 
in elevating tracks, The court held that the werk at which . 
the carpenter was engnged had no connection with transportation i 
and was simply preliminary to the ereetion of 4 structure 
which might be used as part of the readbed used in interstate 


commerce. The work of building the forms and operating the 
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crane in pouring the concrete and reuweving the forms in the 
present case was like that in the Dickinson case, and we 
held on the authority of that case that the work of Klomp 
hed no connection with interstate commerce, 

It is conceded that at the time of the acci- 
dent the Workmen's Compensation Act of Tllinois of the year 
1913 was in force in this state, mond that the defendant had 
@lected not to come under the provisions of this set. By 
section 3 of said act it is provided that in any action to 
recover damages against an employer whe sheil elect net to 
come under the provisions of the aet it shall net be a dee 
fense that, "first, the employe assumed the riaks of the em- 
ployment; seconc, the injury or death was caused in whole or 
in part by the negligence of a fellow vervant; or, third, the 
injury cr death was proximately caused by the contributory 
negligence of the employe," 

Was the negligence of the defendant charged in 
plaintiff's declaration the preximate cause of Klemp{s death? 
The negligence charged was the failure of the defendant to 
furnish Klomp a reasonably safe place to werk, in that it 
required him to operate the crane dangerously near to elece 
tric wires sgsinst which the crane was likely to come in con- 
tact, Even if it should be conceded thet the evidence es- 
tablishes the negligence charred, can it be said under the 
facts disclosed that this neglisence was the proximate 
cause cf the death ef Klomp? When the cable on the doom 
ef the crane struck the wire there was a flash, which the 
witnesses say was like lightning. The end of the wire which 
fell inte tue street sputtered and flashed, That it was a 
wire cnoarged with electricity was evident to everyone, The 
carpenter-forenan of the defendant saw the wire fail, and sta 


tiened men to guard it; he alse sent & watchman to telephone 
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to the Commonwealth Compsny to shut off the current, After 
the wire was broken “lomp continued with the erane for a 
short time, then left it snd sterted te walk teward the 
street, Pis foreman and a flagman and the carpenter- 
foreman warned Klomp ageinst tcuching the live wire, but 
disregarding this he picked it up two or three feat from 
the end, although he was warned again by the carpenter- 
foreman to drop it, He held the wise in his hands fer 
about five minutes when he received the shock which caused 
his death. It does not appear that any other persona were 
in imnediate danger from the wire, end it is clear that if 
it hed been allowed to lie on the ground until the current 
was shut off, which was done shortly, nce one would have 
been injured, [t does not clearly epresr 12s to just what 
Klomp had in mind in picking it up, There is no evidence 
from which it can be said that it was done with the purpose 
of preventing injury to other persons, 

Crdinarily the question ef what is prreximate 
cause is one of fact for the jury, but whether there is any 
evidence tending te show that the neglicence charred was 
the preximate cause is a question of law, If the negli- 
gence does. nothing more than furnish a condition by which 
the injury is possible, and a subsequent independent act 
causes the injury, the existence of the condition is not 
the proximate cause of the injury, and if the act which 
is the immediate cause of the injury is such as in the 
exercise of reasonable dilircence would not be anticipeted, 
the connection is broken and the first act or omission is 
not the proximate cause of the injury, Seith v. Commonwealth 


Electric Co,, 241 T11, 252, 
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fhe helding in the Seith case controle cur de- 
cision as to the instant case, Flomp was an ereineer of ex- 
perdence, with goed health and eyegircht, snd it could net 
reasonebly be anticiveted that he would submit himself te the 
extreme hezard of eleetremitien by picking up a live wire, 
especinliy in the face cf warnings by his aseeciates, There 
was no way by which the defendant could have prevented Klomp 
from doing this extremely hazardous thing, See, also, C. & pie 
lL. By. Co. V. Barr, 204 111, 163. 

It will not avail te say that Klowp undertook 
to remove the wire go as to avoid danger te passersby, There 
is no evidence of the presence of anyone else at this point 
except the enployes of the defendant, who saw the wire and 
were fully aware of the danger, 23 evideneed by their warn- 
inge to Klomp, The burden was on plaintiff to prove that de- 
censed exposed himself to the danger for the purpose of sav- 
ing the lives of others exposed to danrer, and there was no 
evidence tending to prove that fact, Sevine v, Pfaelzer, 277 
Til, 255, 

We sre of the opinion that the evidence fails to 
prove that the negligence charged sgainst defendant was the 
proximate cause of the death of plaintiff's deceased, and 
hence the judgment of the Circuit Court must be reversed 
with a finding of fact. 

REVERSED, 
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we find under the evidence that the negligsnce 
charged in plaintiff's declarstion, or any count thereof, 
was not the proximate cause of the death of William Klomp, 


plaintiff's deceased, 
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LROAD COMPANY, 


- Appellant, } APYRAL PROM MUNICIPAL 

va, °. } 
. } COURT OF CHICAGO, 

JAMES 3, TEMPLETON, JAMES Bf TERPLE- ) 
TON and KENNETH 8. TEMELETOR, co- } 
partners trading as JAMS g, THAPLE- )} 
TON & SONS, % , ) 
‘Appell ) 


WR, JUSTICE MoSURELY DELIVERED THE GPINION OF THE COURT, 


Plaintiff brought suit to recover from the de- 
fendants demurrage charges on cars of grain consigned to 
them. They defended on the ground that plaintiff had not 
given notice as required by the rules cencerning demurrage. 
On trial by the court a finding was made favorable to de- 
fendants' contention and it wes adjudged that plaintiff take 
nothing. 

By atipulation and testisony it appears that 
plaintiff is a railroad company engaged in interstate com- 
merce, and defendants are grain dealers, fhe Ellis Drier & 
Blevator Coupany owns an elevator located on the tracks of 
Plaintiff in Chicago, which is called the "Reckwell Flevater,* 
This company is engeged in business at this elevator of 
transferring, drying, cleaning, cccoling, mixing and bleaching 
grain, which service is performed for anyone sending grain to 
the elevator for treatment, Defendants purchased the carloads 
of grein in question on the Board of Trade for shipment east; 
they were then on tracks of various western roads which had 
brought them inte Chicago, On the day of these purchases de- 
fendants were solicited by the commercial agent ef the plain- 
tiff to send seid grain east over plaintiff's road, and if it 


should require treatment or conditioning the agent solicited 
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the bueiness for the Reckwell Hlevator, located on plaintiff's 
line, Defendants assented to this and handed the agent lists 
of the cars which they were sending over plaintiff's road to 
the Rockwell Flevator, These lists contained the car numbers 
and initisls and defendants’ name, and in some cases the con- 
tents of the cars, The lists were taken by plaintiff's agent 
to its western freight agent's office and delivered to other 
agents of plaintiff to use in making up bilis of lading. 
Directions were given by the defendants to the sellers of the 
grain to consign the same to the defendants at the Reckwell 
Blevator, which instructions were followed by the sellers, but 
the western roads failed to advise plaintiff on delivering 
such care as to the name of the consignees, merely directing 
that the cars be delivered at the ficockwell Elevater, ijilaine 
tiff finding the Heckwell Blevator delivery tracks congested, 
and being unable to make actual delivery, undertook to make 
what is called constructive placement ef said cars, by giving 
notice on ® notice blank te "Rockwell Flevator, Chicago," Ko 
other netices were sent, and defendants never received any 
notice whatever, 

The dewurrage rules introduced by plaintiff in 

evidence provide among other things that - 

"Consignee shall be notified by carrier's agent 
in writing, or as otherwise agreed te by carrier and cone 
signee, within twenty-four hours after errival of cars and 
billing at destination, such netice to contain point of 


shipment, car initials and numbers, and the contents, * * # 
* * © * # 

"When delivery of cars consigned or ordered to 
private or industrial interchange tracks cannot be made, 
on account of the act or neglect of the consignee, or the 
inability of consignee te receive, delivery will be con- 
sidered to have been made when the cars were tendered, the 
carrier's agent must give the consignee written notice of 
#11 ears he has been unable to deliver because of the cone 
dition of the private or interchange tracks or because of 
other conditions attributable to consignee,” 


Plaintiff contends that its netice te the Reckwell 
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Blevator was notice to defendants, the ccnsignees, for the 
reason that the Rockwell Elevator was an agent of the dee 
fendants, This contention is not sound, The "Reckwell 
Elevator" is not the name of any person or corporation; it 
is merely the name of a point on plaintiff's tracks where 
the Fllis Drier & Flevator Company was engaged in business, 
Purthermore, even if this notice might be construed as 
netice to the Ellis Company, this company was not an agent 
of the defendants but was an independent contractor, and 
notice given to an independent contractor is not notice to 
his employer. Nechem on Agency, 2nd ed,, secs, 40, 41 and 
1834, 

Plaintiff cannot be excused on the ground of 
ignorance as te the identity of the censignees, The evi- 
dence is conclusive not only that plaintiff, through ite 
agent, solicited the business from the defendants, but 
that the name of defendants as consignees was transmitted 
by this agent to the proper offic@of the plaintiff. 

Plaintiff's argument seems to be based upon 
considerations of convenience, but the fact that it was 
Simpler to send notice direct te the elevator does not 
relieve the railroad from the condition imposed by the 
rules as a prerequisite to the imposition of a demurrege 
charge, which is in the nature of a penalty for failure 
of the consignee to dispose of delivered goods with 
reasonable promptness, This view is also supperted by 
testimony tending te show that if defendants had received 
notice cf the inability of the Wllies Company to handle 
the cars they would have made other disposition of them, 


Gther considerations are presented by the 
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plaintiff, which are not supported by the evidence or upon 
principle, 


The judgment was right and is affirmed, 


APPIRVED, 


a 


if 
| 








pRREGQM GOR 2 ot TyeeeeRo aie sts worsen basestt ee ee aie ¢ OM saay boee abe RE, wi ei: 








‘ A ‘q 

ae 

oe: ny 

¥ 4 ‘ 

aye fe 5 ile Wr 4 haley ye Fy Cs “4 Ae. Nie (Pag i ‘AS int cence ae} Boxe iy 


now 10 oonob es ges Rah if ANY ed b te hat bE y ae 


‘ areerae 






riaeteee pth hae ates ait gant KL 


sbaeek tts ‘ot ban dats en ey pj 

Hy, 70% RARER Ya LS NRbaste- Met eR Oe & oratoen at i : 
ty Me ica at 

| CARI ETA, =) ists Wed SS Aly bale aN OR ie 

Bae) iP, Myr? Pe ss eC A fin ale Peeir: ra sia: ak : 


WS Oe 


j 4 ‘ 
#2 Seeueatt £8 Landon wad tine wivie 32 cere «te vente 
i re j + i 
+ “ay oP abe ’ ‘ ‘-) 
fesgr ue don BAe (hewindg Gee 4 yeaa when gtd of 4 selec” ra 
Lim 


Ve ae Beespes ype eadcvhat pe Rie doe way 7 Pt pi atthe tn 

‘ re, hi AS a Tae 

BE S705 Ge O° ae weg See ee, tem Ge Bs sew iM % ‘gohied 9 
ear ; a oe ‘yea Aerdlad 

bi fh oo GGate 4-4 FD  Reteye ev ciety. res tae th vt 











an 

He 

ne 

. s¥. 

5 ey & ¢ 7 = 4 ns LED D's YRS + 
ba Poteet he, AP (2 Jap acs of poanés Thad aay : 

: mt 

‘eae ie h} 

er | yp tee non ‘ lan ae : ee WY ubadee wy de heh Pa Hh 

a Var weer wat pas ts 8 A og uM dye Gaile vt 





nee 454, Psi eyeiy Foals © ee eee Be ae 

(ee oP aeto bee abt cot @ iGeteoed bid bed era ab OS a 

Set ti ai ry 1S bese The a RUC Fale Me wit oat ‘iat | 
HL le eA) Te ee a he ta oF Baty ’ ny ? +a ‘gh fy a 





,/ ha Sik cca 


ay oa z 


Hina Abas 4 AY ‘ohoge troguyya af ¥ 8 kas ass 7 La igy 
tie Sh ti’ 4k aie Sot, Ree sino Tew sien wi boning 
iM i pod hy Longe t > dg ie ze A 
Rok Howe YY G4 says Gs wats fF BAP Hed Podge ee on | 
wud YS Me inghe GPa Keka A es Om pn" eine * fa i boot i 


¥y ’ 
KS wane 












* 
Love 


pz (9 oy ay fi & ae r” Ye dy "9 me anid 


uf baebyoeugye tse oh PPR wy etd adie pone si 


UA iuOeT he witha nthe a “wy aa wt, K WA sabhantiiant 








shed CRT nite ‘ye sbi tion adi’ 
oa) ce! ; aA ge Mt % F ene nr ae 
erate ee wns oe aig aie see ie ‘nse ya bao 


Ht Se Soave yy 


384 - 23729 a 


101.A. 379 


APPEAL PROM SUPIRIOR toukr, 


PATRICK REYNOLDS, 4 
Appellee, 
v8. 
% J 
CHICAGO CITY RAILWAY COMPANY, 
APP ej] lant . ad ) 
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COOK COUNTY. 


MR, JUSTICE McSURELY DELIVERED THE OFINION OF TER CouRT. 


Plaintiff was injured whuile engaged in his em- 
ployment as a motorman for the defendant, operating a system 
ef street cars in Chicago, ie brought suit, and upon trial 
had a verdict and judgment for 95,600 which defendant seeks 
to lave reversed, 

Fiaintiff in his declaration alleged that defende 
ant and plaintiff, its servant, were engaged in the kind of 
business 6nd work to which the Workmen’s Compensation Act, 
epproved June 25, 1913, applies; that this statute was in 
effect in Illinois but that the defendant, prior to the time 
of plaintiff's injuries, had elected net to come under the 
provisiona of the act and filed notice of such election 
with the Industriel Board created by the Act, and posted 
notices of this election in the places where plaintiff was 
employed, which notices were filcd and posted within such 
time and in such manner es was required by said Act, 

Has plaintiff proven the election af defendant 
not ta come under tne Compensation ActY She workwen's Come 
pensation Act went into effect July 1, 1913. By section 2 it 
is provided that the employer "shall be conclusively presumed” 
to be uncer the Act "unless and until notice in writing of nis 
election to the contrary is filed with the industrial board and 
unless and until the employer shall either furnish to his em- 


Ploye personally or post at a conspicuotis place in the plant, 
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shop, office, room or place where such employe is to be em- 
ployed, a copy of said notice of election not to provide and 
pay compensation according to the provisions of this act." 

It is also provided by section 1 of the Act that the filing 
of the notice net to come under the Act after the expiration 
of the calendar year must be “at least sixty days prior to 
the expiration of any such calendar year," and that the post- 
ing must also be "at least sixty days pricr to the expiration 
of any such calendar year," 

The accident happened on December 21, 1914, and 
in order for plaintiff to prove his allegations above men- 
tioned it was necessary for him tc prove that defendant had 
filed its notice with the Industrial Board at least sixty 
days before January 1, 1914, and had also posted copies of 
the notice at least sixty days prior to that time, 

In part 1 of the advance sheets of the Illinois 
Supreme Court reports, vol. 283, we find two decisions 
which in our opinion determine the variant contentions on 
this point, These cases are Beveridge v, Illinois Fuel Co., 
283 Ill, 31; Barnes v. Illinois Fuel Co., 283 111, 173, 

These cases decide definitely that the plaintiff has the 
burden of proving that the defendant has elected not to 

be bound by the Compensation Act, We are also of the 

opinien it fellows logically from these opinions that the ques- 
tion of estoppel of the defendant to deny that he is not under 
the Act need not be considered, for it is not in the case, 
Under the statute the defendant is conclusively presumed to be 
under the Compensation Act, and this presumption continues ree 
gardless of any course of conduct on its part, until the party 
asserting the contrary overcomes this presumption by suffi- 


cient proof, Upon the plaintiff here was the burden of 


proving the doing of those things which the statute prescribes 
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as the only terms upon which the defendant would not be 
bound by the Act, and procf of other matters will not 
aveil, 

These cases, and especially the Beveridge casg¢, 
also decide that the filing of the notice with the Industrial 
Board and the posting are separate, independent acts, and each 
must be proven, end that proof cf ene will not be considered 
as an admission or proof of the perforwance of the cther ree 
quirement. Applying this to the present case, if plaintiff 
has failed to prove the filing of tne notice with tne Ine 
dustrial Board sixty days before Janusry 1, 1914, it is ime 
material as to the posting. On behalf of tne plaintiff the 
secretary of the industrial Eoard testified and produced the 
notice which had teen sent to his office by the defendant, 
this netice was stamped as having been filed with the Board 
November 4, 1915, and the secretory testified that this was 
the day upon which it wes received anc filed in the office 
of the Board. It is conceded thet this date is less than 
sixty days pricr to January 1, 1914, hence the notice was in- 

on this point 
effective for the year 1914, This was all the evidence/in- 
treduced by the plaintiff upon his case in chief, and at the 
conclusion of his testimony the defendant moved the court 
that the jury be instructed in its favor, whick motion was 
denied and the instruction refused. We sre of the opinion 
that this motion should have been granted and the instruce 
tion given, 

The evidence on behali of the defendant tended te 
show that the notice had been mailed om Kovember 1, 1913, which 
was Saturday, directed to the Industrial foard at Springfield, 


Tllineis, By the evidence it is also shown that the Board has 
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no office at Springfield, but since Uctober, 1913, had had 
its cffice in Chicago, We know of no rule which would 
permit us to hold that notice sent to the wrong place, not 
reaching its destination until some time later, should be 
held as good as of the dav it «as first mailed, especially 
in view of the mandate of the statute requiring this no- 
tice to be "filed" with the industrial Board, Fflaintiff 
in failing to prove the filing of the notice within the 
required time has failed to prove an essential element of 
his case, and hence cannot recover in this action, 

It was error for the trial court to deny 
defendant's motion to instruct the jury to return # verdiet 
for it. For the reasons anvove indicated the judgment is 
reversed and the cause is remanded. 


REVERSED AND REWANDED, 
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JULIUS TEaEM, 
Appellee, 
\ ArPEAL FROM CIRCUIT COURT, 


vs, \ 
\ 


COOK COUNTY. 
JOHN HOWATT, 
Appellant, 


MR, JUSTICE McSURELY DELIVERED THE OPINION OF THE COURT. 


Plaintiff, while riding a motorcycle on Lake 
Shore Drive near Lincoln Park, came in collision with an aue 
tomobile belonging to the defendant, Plaintiff received in- 
juries, including a fractured leg, and brought suit for dam- 
ages, and upon trial before court and jury was awarded a ver- 
dict for $750, upon which the court entered judgment from 
which defendant appeals, 

If the jury believed the testimony adduced on 
behalf of the plaintiff, they were warranted in concluding 
that the accident was caused by the negligent driving of de- 
fendant's automobile and that plaintiff was in the exercise 
of due care. Defendant's testimony tended to contradict that 
ef plaintiff in several important particulars, It would be of 
no avail to relate the variant stories of the witnesses, There 
is no inherent impossibility in either story, and the determi- 
nation of the facts rested almost solely upon the credit which 
the jury gave to the witnesses, Its opportunity, as well as 
that of the court, to judge of the truthfulness of those tes- 
tifying upon the trial was superior to that of this court, 

We therefore cannot conclude that the jury was not justified 
in accepting plaintiff's theory of the occurrence rather than 
that of the defendant, Under such circumstances it is the duty 


of this court to affirm, which is done. 


AFFIRMED. 
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°FEAL FROM KMUNICIPAL COURT 
vs, 


| 
EVIL J. KRIz ’ 
Appellant. 


WR, JUSTICE ueSUPELY DELIVERED THE OFINION OF THE COURT. 


vA OF CHICAGO, 


Defendant complains of a judgment against him, 
but by his abstract fails to inform us what the judgement 
was, This alone is sufficient to warrant an affirmance,. 

The abstract likewise is silent as to an af- 
fidavit of merits, in such a circumstance the presunptiocn 
is in favor of the judgment and that the defense was inade- 
quate. 

The suit was brought against defendant as guaran- 
tor for the payment of rent and the performance of covenants 
under a lease running from October 15, 1916, to Fay 1, 1919, 
and was for the recovery of rent due for the month commencing 
July 15, 1917, together with a sum expended by plaintiff for 
water taxes. 

It is contended by defendant that the lease is 
silent as tc when the instaliments ef rent are to be paid, 
and that in the absence cf a provision to the contrary rent 
is payable only at the end of the term. Under the facts this 
argument is palpably unsound, ‘The lease names the sum pay- 
able for the entire term, and then proceeds; "payable as 
follows: one Hundred ($10C) dollars on the 15th day of 
Getebar, LOLS, Od. ccvcscrccceseccccesasesalBhccsvee) OF 
the 15th day of each and every succeeding wonth of the term,* 
This can only mean that $100 shall be paid on account of rent 


en the 15th day eof each month during the term, and is just 
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as clear as if the blank space appearing in tne form had 
been filled in by repeating the words “one hundred dollars," 

As to the assertion that this construction 
might cperate to compel the payment eventually cf a sum 
greater by $50 than that specified in the lease for the en- 
tire term, attention is directed to the brief of plaintiff 
wherein is disclaimed any intention to demand more than the 
total sum so specified, and where alse it is aduitted that 
the plaintiff would have no such right. 

The judgment of the “unicipal Court was proper 
and is affirmed. 

APFIRVED, 
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AYFEAL FROM GUPTRIOR COURT, 
vB, 
‘ f) Cook county, 
CHICAGO RAILWAYS GOMPANY, £ ) 
appclinnty ) 
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BR, JUSTICE MeSURELY DELIV’RED THE OFINIOW CF THE COURT, 


Ry this appeal defendant seeks to have reversed 
a judgment against it of $7,500 had by plaintiff in an action 
alleging the death of Frank Jagielaki through the negligent 
operation of ene of defendant's street cars, 

ve shall note only one of the peints made by the 
defendant. It is asserted that the trial court erred in 
overruling defendant's motion in arrest of judwa@t, for the 
reason that the declaration stated no cause of action beacause 
it fails and omits te allege facts from which any inferense 
may be drawn that the action was brought within one yesr from 
the death of plaintiff's intestate, as required by the statute, 
The declaraticn does net contain such allegations, and the 
statute in force provides that such an action to recover 
shall be commenced within one year after the death, Is this 
provision as to time a statute of limitation or a condition 
precedent toc the right of action? Whatever confusion may 
have heretcefore existed on this point has been cleared by 
the recent decision cf cur Supreme Court, appearing in part 
1 of the advance sheets, in Carlin, Admwx,, Vv. Feerless Gas 
Light Co., 2835 i11, 142, Im this case the court definitely 


decides that this provision is not a statute of limitations; 
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"that the time fixed for commencing the cause of action 
created by the statute is a condition of the liability, and 
operates as a limitation of the liability itself and not of 
the renedy, alone," It follows therefore that the condition 
annexed to the right ef action given by the statute, forms a 
part of the right itself and is an essential facet which must 
be pleaded in order to state a cause of action, 

In the same advance sheets, part 1, vol, 283 
Tl1l,, page 51, is the case of Beveridge v, Illinois Puel 
Co., wherein the court reasserts the familiar rule that “a 
declaration which faile to state a fact whose existence is 
necessary to entitle the plaintiff to recover does not state 
a cause of action," 

Pollowing these opinions, it was error in the 
trial court to deny the motion in arrest, and we must 
therefore reverse, and as this error cannet be cured upon 
another trial judgment of nil capiat will be entered in this 
court. 


HEVERSED AND JUDCHUPNT KPRE, 
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ROZALIE KRAZE, rf 9 L.A She) Se 


PROM CIRCUIT COURT, 








VS. 
EQOK COUNTY, 
BARIF A, TOLLAR, 

App ellan 


MR, JUSTICE MeSURELY DELIVERED THE OFINION OF THE COURT. 


On February 15, 1917, judsment by confession 
was entered against the defendant on two judgment premissory 
notes. Thereafter on motion of defendant to have the judg- 
ment vacated and set aside, leave was given to plead, but 
the judgment was mllowed to stand as security. Defendant than 
filed the plea of the general issue and a special plea that 
the notes were given without consideration. iursuant to 
showing made by the affidavit ef plaintiff the case was 
placed on the short cause calendar, but on defendant's mo- 
tion to strike for the reagen that the cause was not at 
igeue, leave was given plaintiff to file a replication ine 
stanter, the case was atricken from the short cause calendar 
and, over the ebjection of defendant, was advanced to the 
head ef the trial calendar and set for immediate hearing. 

At the request of defendant's attorney trial was postponed 
for a week; upon hearing, the motion to vacate was denied. 

We are unable to agree with defendant's first 
contention that the trial court dn s0 advancing the cause 
was guilty of an abuse of discretion cohatituting revere 
sible error, We frail te see how in the circumstances the 
rights of defendant were thus prejudiced, and, nothing to 
the contrary appearing, it will be presumed that the court 
so acted for good and sufficient cause, 


The evidence shows that in 1895 Auguat Brejcha 
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purchased certain real estate, and between tunis time and 
1902 conveyed the same to his daughter Karie. in 1901 

a judgment was had by Vojtech Tolar »s@sinst Brejcha in the 
sum of $1,298.60, but whether this was befere or after the 
said transfer to Marie does not appear. On April 4, 1902, 
Yarie Brejcha ty warrantydeed conveyed the property te 
Charles Wrazek for an expressed consideration of $8,500, 
This conveyence, while absolute in form, would seem to have 
been made merely to secure a note of $1,000 representing a 
lean therefofore made by Charles and Rozalie Wrazek, his 
wife, to Brejcha, part of which sum defendant claims was ex- 
pended by Brejcha fer the benefit of a building and loan ase 
scciation cf which he was treasurer, 

August Brejcha died December 6, 1905, and in 
1906, nis estate being still unsettled, letters of adminis- 
tration de bonis non were issued to his daughter, Marie, 
then the wife of Vaclav A. Tollar, Frier te this appoint- 
ment, that is, on March 26, 1904, Marie Krejcha obtained a 
re-conveyance of the property from the Mrazeks, having paid 
$500 on the debt secured thereby, She gave in return her 
trust deed to said property to Charles Hruby, as trustee, se- 
curing the balance due of $640, together with her note for 
this amount, 

On Karch 24, 1905, Vojtech Telar obtained a 
sheriff's deed to said property from a sale under his judge 
ment above mentioned, and cn June 7, 1905, by quit claim deed 
conveyed his interest therein to Marie Brejcha for a considera- 
tion of $1,800, after he had started a fercible detainer suit, 

On July 36, 1908, the said Marie, with her hus- 


band, Vaclav A, Tollar, conveyed the property to Frantisek 


Kozenj, subject to the trust deed to Hruby, and on July 3, 1911, 
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Kozenj guiteclaimed to Tollar, also for » consideration of 
$1,800, At the time the notes in this suit were executed, 
September 22, 1915, title to the preperty, therefore, was 
in Vaclav A, Tollar, husband of the defendant, subject to 
the trust deed to Hruby securing Karie Tollar's nete for 
$640. 

In September, 1913, the Tollars, being de- 
sirous ef dispesing of the property, Mrs, Tollar celled at 
the Mrazek nome and requested Mrs, Mrazek to surrender the 
mortgage and take Wrs, Toller's note, promising that as 
goon as she got the money from such sale she would pay the 
note, Later the two women met in Hruby's office, at which 
time the mortgage was relensed and Mrs, Toller, as adminise 
tratrix of her father’s estate, executed the notes here 
sued on, It seems to have been then understood that Tol- 
lar also would sign the notes, but this he did not do, How- 
ever, the testimony of plaintiff that later, upon her asking 
him to sign the notes, he stated he would give her the 
money when the house was sold, is nowhere contradicted, 

Ae further grounds for a reversal defendant 
contenés (1) that the notes in question were intended te 
be signed by two persons but were signed by but one, - hence 
no action can be maintained as the contract is incomplete, 
This is not the law in Illinois. A note made out in the 
plural form but signed by only one is ® valid obligation of 
the signer. Reid v, Degener, 82 111, 508, 

(2) It is claimed that the notes were not 
founded upen a good consideration. It clearly appears, 
however, that these notes were given in consideration of the 


release of the trust deed to Hruby ef date May 26, 1904, 
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Moreover, the balance due on the loan to defendant's de- 
ceased father never ceased to be a lien against the prop- 
erty which could have been enforced in equity had the notes 
here not been executed at all, 

(3) The contention that although the promise 
to pay the debt of another be in writing, it isa, neverthe- 
less, of no force unless founded upon a good and valuable 
consideration, finds answer in what has been said under 
the preceding point. 

{4) Defendant in referring to the Vojtech 
Tolar transaction as an eviction, states a conclusion net 
justified by the evidence. The fercible detainer suit 
started may or may not have resulted in an eviction, but 
the defendant herself by satisfying the lien of Tolar 
rendered unnecessary ea determination of that issue. The 
clain, therefore, that the title of defendant to the 
premises was superseded by a paramount title and the de- 
fendant evicted, is without the least merit, 

Under the evidence the judgment is proper and 
is affirmed. 
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LEOKADJA SKOCZDOALE and 
JOSEFEK SKOCZDOPLE 
Appellees, 


mY 
THE FEOPLES LIFE INsi ANCE 
COWPANY, 2 corporatio 


avpet Tent. 4 


) 
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/aeveas FROM MUNICIPAL COURT 
4 OF CHICAGO, 
) 


UR, JUSTICE MeSURELY DELIVERED THE OPINION OF THE COURT. 


This is an appeal from a judgment of the Munici- 
pal Court in an action on an insurance policy covering the 
life of Edwin Skoczdople, issued by | company whese business 
was afterwards turned over and assumed by the defendant, 

The policy provided that "this insurance is 
granted in consideration of a weekly premium * * which shall 
be paid * * on or before every Tuesday during the continuance 
of this contract," The amount payable in the event of death 
was prescribed in a schedule on the face of the policy; in 
this case it was $70, for wich sum judgment was entered. 

A provision in the policy upon which defendant 
relies to defeat the claim reads as follows; "Should the in- 
sured die while the premium on this policy is in arrears for 
a period not exceeding four weeks, the Company will pay the 
benefits provided herein, subject to the conditions of the 
policy.“ The insured died December 29, 1916, Defendant re- 
fused to pay the benefit stipulated, contending that wy vekaa 
of failure to pay premiums due November 27, 1916, and there- 
after, prior tc the date cf death, the policy lapsed by virtue 
of the provision quoted, 

the beat evidence of premium payments is the re- 


ceipt book cf defendant of record herein, Under the heading 
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"Date when due" appears the notation “Nov, 27, 1916"; in the 
coluun adjoining, ander the heading “Date when paid" is 
written "November 4, 1916." Opposite these entries is the 
Signature of defendant's agent, who had long been in its 
employ as collector and whe must be held to have receipted 
the bock in conformity with the true state of the account, 
The receipt bock shows, therefore, that the premium due 
November 27th was paid November 4th, The next weekly pay- 
ment was due Tuesday, December 5th, but would not ey ee 
arrears until the following week, or December 12th, on 
this basis the four weeks' period of grace allowed by the 
policy would not terminate until Tuesday, January 2nd, 
four days subsecuent to the death of insured, 

The evidence shows a compliance by plaintiffs 
with the requirements of the policy concerning notice to 
defendant of the insured's death, and further the payment 
in ample time of all premiums in arrears under the policy, 

The judgment is affirmed. 

AFFIRMED, 
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THOMAS J, SULLIVAN, ‘ft 219 1.A. o 9% 


‘appellee, y 
AFPPAL FROM CIRCBIT COURT, 
vs, 







COOK COUNTY. 
THOMAS #. O'BRI 
O'BRIEN, CHARLOT 
and HELEN DURKIN, 

Arpella 


rs 
ts, 


MWR. JUSTICE MCSURELY DELIVERED THE OPINION OF THE COURT, 


Complainant, a judgment creditor, to the 
amount of §725 and coats, of defendants Thomas i, and Mary 
L. O'Brien, his wife, filed his creditor's bill asking that 
a@ conveyance made by them of certain real estate to Helen 
Purkin and by her to Charlotte L. O'Brien, their daughter, 
be set aside as in fraud of creditors, Answers under osth 
were filed by Thomes £,, Mary L, and Charlotte LL, O'Brien, 
Reference was had to a mester, who reported sustaining come 
plainent's contention, and upon exceptions te the report the 
chancellor affirmed the report and entered @ decree in ac- 
cordance with its recommendations. 

Briefly stated, the facts properly found by 
the master are that complsainent recovered his judgment in 
April, 1915; execution issued in Way and demand thereon 
made upon Thomas F£, and Nary L. O'Brien in August, 1915, 
whe scheduled their property and claimed that it was 
exempt from execution; subsequently the execution was re- 
turned no part satisfied. Fricr te September 15, 1914, 
Mary 1. O'Brien was the owner in fee simple of real estate 
known as 4516-18 Frairie svenue, in Chicage, at that time 
vacant, with a frontage of 50 feet, worth $100 a front foot, 
On this date she conveyed this real estate to the defendant 


Helen Durkin, ne consideration passing. On the next day, 
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September 16th, Helen Durkin conveyed it to the defendant 
Charlotte L, O'Brien, a daughter of Thomas EB. and Mary L., 
and since that time Charlotte has held title of record; no 
consideration was paid by her to Helen Durkin for the convgy- 
ance, Charlottes is a school teacher with a salary of 
$77.50 a month, She testified that she paid $10 for the 
property and agreed to support her mother and father if 
they were in need, Wra, O'Brien testified that she did 
not remember such an agreement, and br, O'Brien testified 
that there wag no agreement - "it was just generally 
understood.* wWrs, O'Rrien on September 15, 1914, owned a 
house and let in Wisconsin, valued at $1,000, which was 

her homestead and exempt from the claims of creditors, At 
this time she alec had on deposit with Peabody, Houghteling 
& Co, $1,976.06 in cash, and the Acme Co,, ef which her 
husband was president and treasurer, owed her $595, This 
was all the property owned by her at the date of the con- 
veyance of the real estate. On the same day she withdrew 
from the above depesit $200, and on September 235, 1914, 
another $200; on November 24, 1914, the entire balance was 
withdrawn by her and placed to the credit c* another 
daughter, Nellie R, O'Brien, whe testified that she used 

it for family expenses. Thomas KE, C'Brien owned 61 shares 
of stock of the Acme Co,, which in August, 1914, had be- 
come financially embarrassed, In September, 1914, he sure 
rendered a life insurance pelicy ef 810,000 for 54,640, 
which money he paid into the Acme Ge, In Jnmary, 1915, 
prececdings in bankruptcy aveinst the Aeme Co, were in- 
stituted and it was adjudicated a bankrupt and ite property 
was 801d for the bencfit ef creditors, Kr. and kre, 


O'Brien's respective claims against it were surrendered and 
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nothing was ever paid on them; neither did the stockholders 
get anything, and other creditors got less than 4%, Mr, 
O'Brien testified that at the time cf the conveyance to 
Charlette the affairs of the Aeme Co, were "quite mixed 
up"; heshad no other means at this time, 

The conclusicen of the master was that on Sep- 
sender 15, 1914, while Wr, and Mrs, O'Brien were not ac- 
tually insolvent they were in failing circumstances, and 
that it was not intended by them or by Gharlotte thet Wrs, 
O'Brien should cease to be the real omer cf the real 
estate, The master further concluded that there was no 
consideration good as against creditors for the convey- 
ance from Wary L, O'Brien through Helen Durkin te Char- 
lotte L. He recommended that these conveyances be set 
aside and the property sold to satisfy the judgment of 
complainant. The decree of the court follows substan- 
tially the findings of the master, and orders that the 
conveyances aforesaid be set aside so fax as the lien 
of complainant's judgment is affected. 

We are of the opinion that the master and 
chancellor were justified both in their findings of fact and 
in their conclusions, and that this is a case coming within 
the rule that even if there is no fraudulent intent, a 

‘voluntary conveyance to a child in consideration only ef 
love and affection, where the grantor is in embarrassed 
or failing circumstances, and the conveyance has the effect 
eof withdrawing the property from the claims of creditors, 
leaving no unencumbered funds in the grantor's hands fer 
the payment of depts, will be set aside. See Hmerson v, 
Bemis, 69 111, 557, where the court said: “The rule, 


that every man is bound to be just before he is generous, 





et Xb casid east tos erod tbo xo aedto baw “gatssryse fog 


oe sonsvevnoe ous te oni oul ta swat boitises: merret0 
SLURS « 
bexim og iup" ezaw oo. OMDA sia Ra avis? rh aust oatotrady 


= 


omit aint te sasem nante ons. bs 





“498 to dads eaw “aed8em eas te agieuleuoo oat 
-98 tert Stow Mish’ ,ex has td 9 fide Ryd wae sodmod 


bru teh dean bce array 2 to gut Cie? at ane yout tuevioent xi taus 
a Oa 


(or tasdd etieftast0 “d to me cit xd bobsa tot ton aay ry Renae 


fea eit to temo [aet odd od ot osase bivode a9.bx' 0 
On Sew erodd dads bebulanae btedede ‘ines eat _estagas 
~Yevnoo ent 19% otediberte fantags as boos notsexsbten0 
~ reid 93 aixzint aetel dgeotas nek: ao of asi anak @ sone 


toa ed aeonayeynos pana dasdd babsguwtoven on Le osdos 


to dasmybutt oat qleitas os pLoa witogorg oad be ebiaa 


-nstedwe awollo’ Srsoo os te bezo9b ott "naa Can00 
Ga Be 

add Jeis exebro bos ,tedsae odd to sgntbalt ons elieke 
Wb eee ee - 

Roe aut gs tet o8 sbtes doa od bisverots seounyevino 


-bavoatte at 4 ream bast a! decks tgaee to 

oi ‘cece aw 
bus rotacn ads ses noinige oats ‘te ors ov sad 
‘as Wee ae gig 
bas toat to x! ois rape thesis cat sigod ‘bottisen, onow xoitenaade 


Mee ab 


andaty gninea saso 9 ak aids dads hors: enotewtogoe niet a. 


& ,taotak dno (uhue3% on ek stot uM news decid otut eat x 
Aye a Sa" ' 
%0 ‘ine noLdan ep tenes ak bfide ® as anangovaon Tangaalor ° Uy 
~ cond Ln dae per 
* becanriedma mt et xosomty Pvt) erca.ie <nozso0%s b vam 
P is Baa aha Re vo h 


ae 
i A 









toe 2ie aiid aaa eouAyavaoD outs bas. “ssogaecanuor ie: gat 


ua PRY 


. v a2 axe ou cred toe od Nae 
ty, i evi alan pegs printing ry dean ae 


will not, in the situation this debtor was, tolerate the 
withdrawal of such 9 comparative large amount of property 
as there was here, from the reach of creditors, and vlacing 
it in the hands of the debtor's wife,* The court also held 
that such conveyance must have been intended by the 

grantor to delay and hinder creditors, and that therefore 
the land should be made subject to the payment of their 
Claims; although it was unnecessary that it should be 

shown that there was a fraudulent intention on his part, 
Other similar cases are Bowden v. Bowden, 75 111. 143; 
Korrill v, Kilner, 113 111, 318; Bohn v. Weeks, 50 111, 
App. 236, 

Defendants ask for the application ef the rule 
that the avernents of the sworn answers must be taken as 
true unless they are cvercome by the testimony of two 
credible witnesses, cr of one witness corroborated by 
facets and circumstances equal te the testisony ef another, 
Merchants’ National Benk v, Lyon, 145 Tll, 545. A number 
ef witnesses testified, including Mr, and Nrs, O'Brien and 
both their daughters, and their testimony sufficiently 
supported the allegations of complainant's bill, and also 
successfully overcame any assertions of fact contradicting 
the allegations of the bill, There is really no substantial 
controversy as tc the essential facts, and these are drawn 
largely from the testimony of defendants themselves, fhe 
eentroversy ie cver the conclusions drawn from the facts, 
We see no reason te disagree with the conclusion of the 
chancellor upon the record, and the decree of the Circuit 
Court is affirmed, 

AFFIRMED, 
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MR. JUSTICE McSURELY DELIVERED THE OPINION OF THE COURT, 


Plaintiff, while employed by defendants in 
1902, had his hands injured by a machine know as a punch 
press. He sued te recover damages, and upon trial had a 
verdict and judgment for $4,000, from which judgment de- 
fendants appeal. 

By bis declaration plaintiff alleged that the 
defendants negligently put hin to work upon a machine out 
of repair, defective and ssi: ef woich defendants knew 
or in the exercise of ordinary care might have known, and 
that while plaintiff was in the exercise of due care and 
esution for hia safety, by reason of the defective machine 
his hends were caught and his fingers mangled. 

The evidence tends to shew that the punch press 
consists of a heavy base and frame fixed to the floor, with 
moving parts operating within the frome, and mechanism con- 
trelling those parts; its purpese is te cut and press into 
shape, between dies cr forma, tin utensils of various 
kinds, such as pie plates, one die is fixed en the table 
or base, the ciner is fastened to a ueving part immediately 
above it, which brings the upper die down cnto the lower 
die when power is communicated te it from a large wheel on 
the side. The operation of the machine is contrelled by a 
treadle fastened on its base near the floor, This treadle 


connects by rod with a suall plunger resting near a frice 
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tion clutch, ‘When the treadlie is pressed dow it moves the 
rod and the plunger is engaged with the clutch, causing the 
power to be applied and the machine to cperate, The treadle 
is held at rest by a spiral spring under the table, which 
stretches when the treadle is pressed down by the foet of 
the operator, and when the foot is removed the spring pulls 
the treadle up into normal position, With one pressure of 
the tneadlie the machine makes one revolution, that is, the 
die comes down and returns to its uprer rosition. This 
revolution will be performed by simply pressing the treadle 
dewn and then removing the foot at ence; it is not necessary 
to continue te held the treadle down to complete the opera- 
tion, If the pressure of the foot upon the treadle should 
continue during a complete cperation and remain after the 
second operation has comaenced, the second operation will 
then be completed although the foot be remeved from the 
treadle, ‘The machine dees net stop immediately upen releas- 
ing the treadle but cortinues until the operation upon which 
it has sterted is compieted, tnat is, when the top die is at 
its uppermoat position, 

The machine is knewn as & Bliss press, and the 
evidence shows that it is a standard machine for this pure 
pose, being in general use in shops, [t was new, having 
been installed in the early part ef 1902, while the accident 
happened in June of that year, The evidence ulsc tends te 
show that it was in daily use without change, from the time 
of the accident to the time of the trial, which was in Dee 
cember, 1916, a period of about fifteen years. 

Pisaintiff at the time he received the injury was 
nearly bewnty years of age. He had been employed by the dee 


fendants for about four weeks before tie accident, and with 
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the exception of a few days had operated the machine during 
ell of that time. Prior to this employment he had worked 
for other companies on machines of various kinds and wes 
familiar with machinery generally. When he was put to werk 
on this machine he was shown by the foreman how to use it, 
and told to be careful, and wes specisily warned of the danger 
of getting his fingers caught between the dies, The evidence 
tends to show that it was not necessary for him to put his 
fingers between the dies in feeding tin plates inte the mae 
chine, There was also evidence tending te shew that other 
workmen in the shop had noticed that he was putting his fingers 
under the die, and that he was repestedly warned as to the 
danger of doing this, f}laintiff attempts te explein the 
presence of his fingers between the dies by testifying that 
the three sheets of tin which he had put in were warped or 
bent, which made it necessary for him to put his hends under 
the die to press the sheets flat, It was clearly shown, 
however, that this was not necessary, for the sheets could 
have been flattened out before putting them under the die, 
and in any event he would not be required to hold his fingers 
in this dangerous place no matter in what shape the sheets 

of tin might be, There was what is ecsalled an automatic 
knockout working threugh the lower die, which pushed the 
finished plates to one side, Ordinarily th operating the 
machine the operator would weit until the dies were at rest, 
then put the pieces of tin ento the lower die, press down 

the treadie with his feot, and then release it; after the 
Operation was completed and the upper die at rest he would 
repeat these movements, 


Plaintiff claims that at the time of the accident 


the upper die was returning te its top position, the knockout 
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acted and threw aside the completed sie plates, and that while 
putting in the sheets for the next eperation the tcp die came 
down, catching his fingers; that is, the machine repented; 

he says Le did not have his foot on the trerdle when the 

die caught his fingers; he dces not say he did not leave 

his foot on the treadle until after the machine started on 

the second revolution and then reseved it, He was the only 
witness as to the actual occurrence, 

The only evidence snowing any defect in the mae 
chine had te do with the spiral spring which was intended to 
keep the tresdlie in its lifted position when at rest. The 
evidence was that shortly after it was installed the hock of 
the spring by which it was fastened to the treadle broke, 

The effect of this would be to allow the treadle to drop, 
which would cause the dies to operate continuously until the 
machine was stopped, The spring was then tied temporarily 
to the treadle, but it pinks anlie plaintiff was operating 
the machine some four weeks before the accident, After this 
incident the spring was properly repaired, ond since that 
time and for fifteen years thereafter, up to the date of the 
trial, never again gave any trouble but continued te perform 
its work properly. There was no evidence whatever as to any 
other deféct in the machine, and no evidence whatever as to 
any lack of repairs,or defects,at the time of the accident. 

Flaintiff, therefcre, rests his case upon the 
Tule that it ia not always necessary tc show the specific 
or particular defect under these circumstances, but that the 
presence of a defect may be shown by the improper working or 
operation cf the machine; to this end evidence was introduced 
tending tc show that the machine before the time ef the ace 


cident had frequently made the double cperation or repeated 
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its revolution without the cperator setting it in metion by 
pressing his foot upon the treadle, Uxawinetion of the tese 
timeny of the witnesses on this point makes it clear that the 
repeating then referred to was because of the defective 

spiral spring, end toat this was the only cause where there 

was areal rererting not started by the cperater, All 

the witnesses sre agreed as to the preper repair ef the 

apring, and alsc that after the repair was made it worked 
perfectly in lifting the treadle and that no reresting 
thereafter took plece except as to the perticuler inatance 

in the ease of the accident to which plaintiff testifies, 

The real question, however, ia not as to the fact of repeate 
ing on this occasion, but as to the cause of this double cperae 
tion, The record is wholly silent as to any cause fer repeating 
in the machine itself, We are therefore compelled to accept 
the only possible explanation, which is that plaintiff, either 
through inadvertence or habit, kept his foot on the treadle 
until it had passed the vont where the operation started in 
which his fingers were caught. It is to be noted that there ie 
no definite denial of this by any witness, As noted above, 
Plaintiff's statement is thst he did not have his feot on the 
treadle at the time ef the accident, whieh, in view of the 
operation of the machine shove described, is entirely con- 
sistent with his sterting the operation which produced the 
injury. 

As between a wholly speculative and inexplicable 
causé and one that is natural, reasonable and probeble, and 
that is not specifically denied, we nave no difficulty in ace 
cepting the latter. We are of the opinion that plaintiff has 
failed to prove that the accident happened through any de- 


fect in the machine, but that the greater weight of the evie 
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dence tends toe show that the accident nappened through his 
om action in the operation of the maenine. 

For the reasons apove indicated the judgment 
is reversed witn a finding of fact, 


REVERSED, 
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§25 - 23870 FINDING OF PACT, 


The court finds that the machine upon whieh 
plaintiff was working and by which he was injured was not 
out of repair, defective and unsefe at that time, and that 
the injury he received was not caused by said machine be- 
ing cut of repair, defective and unsafe, as alleged in 


Plaintiff's deciaraticn, 
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WR, JUSTICE MeSURELY DELIVERED THE OPINION OF THE CGURT. 


In an action of replevin for the possession of 
an electric automobile and damages for its detention the 
jury returned a verdict for plaintifY, and froff’ the Judgment 
entered thereon defendant appeals, " 

it appears that plaintiff in Detidene'ion4, pure 
chased the automobile from the Detroit Blectric Company e 
througn its agent, tne defendant, Attached to the bill . 
of wale was a slip entitied "Free Service rolicy," which " 
contained a statement to the effect that it would increase 
the efficiency and lower the cost of muintenance if oval 
would avail themselves of the monthly inspection service 
furnished without further charge by the defendant. in 
October, 1916, plaintiff, wishing an inspection of his 
ear, drove to the office of the defendant on Michigan 
avenue, left Khe ear standing in front and went inside; 
he stated the purpose of nis call and was informed that 
the inspection would be made and that the car would be 
ready for nim late that afternoon, Shortly thereafter 
@ young man in defendant's employ was directed to run the 
ear to the shops, which were to tne rear of the premises, 


and in making this movement a collision occurred between 
this car and a gas car on Hichigan avenue, with the ree 


Sult that plaintiff's car was bedly damaged. Defendant 









' Bash - BS 
; 4 / MORTORAAH axa 
G & ene qT 0 f i ool 
TIO) JALIDOLAUM MOY. TARY ee / eae 
f av 
sOQASLAG TO 
+4209 ao OIAroR I KORAAWA. 
Aetna 
\ | Dye 
‘ad 


eUia gene 


o TAYOO (RHT GO ROIUIPLO SRT SEEN EE VIERUB OM: HOUTSUS Saw. 


a ha ae es 


Yo moteeeseog say tat ative {cox vba ne at Ahi, 
edd? nolinated oii 107 aegaueh dam elidomotue oitioefe ap 
Soup ington t seit Wer? ban | tetentele 10% soibvey «6 kadcition wut. 
ae Blaegee sgosiae ted noetedd betwdas. 
i =e drei yedes sea ai Tiitoielg tads etupqge si at 
> Cnaymod oistoolk siotied ofs mori elidoaosge pad beascio, 
‘ {fid ot of benontda ,tasbasteb ead , trays ead. agus 
? oine “,yollos saivuss SoTL" bolvivae qile & saw 9 fiat Yo 
eaaotont & £itow +8 isaig Joo tte ons od tnommdatea « beatadaen hi 
a ii sonatevaion to eoo oft tows ban Youeloitte » oad | 
‘goivies aélsouqasé Yad mou ade Be sav Lonmin’ poaasint biwow 
ai ,dmebaotekh ed? vd opiedo tedscHt pial baisineoncy: 
sia to moligeeqval me guidealw ,ttk¢atal¢ LOL ctedesag 
aegtiole no dashbamteb oft La goltYo oad od overt to | 
jebieni daew bea teovt ai amibasse tm ode ttek ouneva 
dedt bamrctnk enw bow (feo sia to seoqtwy end potsee od 







ed bhivew to ont faded bes obam od bluow sadatclateh ba edt . : 
tefiaeweds yidvede ,moerted ie tasd otal mba. 10 x na 
edi rey o¢ botoetih eaw yoigao e'inshueteb ai. rome pauey - 





made the necessary repairs but refused to relesse the ear 
unless plaintiff paid the expense thereof, 


The position of the defendant is thet the rela- 


tien created between the parties was that of bailor and bailee, 


and that as the service 60 be performed by the bailee was 
to bé done without recewpense or rewerd the bailment was 
gratuitous, under which ciroumstances the defendant would 
be liable for gross negligence only, We cannot agree 
that such was the character of the service engaged, In con- 
nection with the contract of sale, as above noted, defend- 
ant undertook to give plaintiff free service as outlined in 
ite circular attached to the contract, ‘This offer might 
properly be trested as part of the consideration, and ne 
doubt would operate in many instances as an inducenent to 
preepective buyers of this class of cars. It is our opinion 
therefore that this service was not gratuitous but was some- 
thing which the plaintiff as a customer of the defendant was 
entitled to without extra charge; that this made of the rela- 
tion 2 mutual oenefit bailment, under which the defendant be~ 
Came liable for ordinary negligence on the part of its ser- 
vant in the operation of the car at the time of the accident. 
Fech side preduced witnesses who testified con- 
cerning the happening of the sceident ang ite cause, The 
jury concluded that the negligence of the driver of the 
electxvic car was reponsible for it, and with this finding, 
from an examination of the evidence, we are in accord. It 
would appear that the traffie moving south in Wichigan avenue 
at the time was heavy and somewhat congested; that the elec- 
tric car atarted from the curb, the driver evidently intend- 


ing te get into the line of southbound traffic, but that he 


failed to wait for sufficient space to be left by other 
machines to permit him to do so with safety; that he ran his 
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car into the fender or running-board of the gas car, which 
was running at a moderste rate of speed, the ferce of the 
contact causing him to lose control and the eleetrie te run 
egainst the curb, up onto the sidewalk and against a building 
nearby. We believe from the evidence thet the defendant's 
driver by the exercise of due care and caution could have 
avoided the collision sand the consequent damages te 
Plaintiff's autenebile, 

Complaint is made that the finding ef the jury 
awarding damrces to the plaintiff for wrongful detention 
was unsuprorted by sny evidence, The reeord shows, however, 
that plaintiff was in the real estate businese and used the 
car extensively in making trips to vericus parts of the city 
in the conduct cf his affairs, snd that the action of the de- 
. fendant deprived him of its use for a period of more than 
three months, This being sc, it can hardly be said that 
the allowance of $100 as damages was excessive. 

AS to the point that the defendant had a right 
te detain the car because of nonpayment by plaintiff of a 
“pint for $8.29 covering the installation of a new controller 
autherized by plaintiff, it is clear fram both the affidavit. 
of merits and the evidence that the car was not being held for 
the payment of this sma})) item but rather for settlement 
, covering cost of repairs ooecasioned by the collision, 

Qur ecenclusion makes unnecessary = discussion 
of cther points presented by defendant, The judement of the 
Municipal Ceurt was richt end is sffirmed. 
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JAMRS F, BISHOP, Admr, of the 
Estate of WILLIAM EF, FORD, 


deceased, ’ 
| Appellee 


SIO TA. 397 


APPEAL FROM SUPFRIOR COURT, 
vs, 


CHICAGO RAILWAYS COMPA 
Appel ant. 
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WR, JUSTICE MeSURFLY DELIVERED THE OFINION OF THE COURT. 


COOK COUNTY, 


ee et el et i cat tl ctl all 


On November lz, 1915, Wiliiam EF, Perd, a fire- 
man employed by the defendant, was killed through an acci- 
dent in its boiler room, The administrator of nis estate 
brought suit in trespass on the case, and upen trial had 
judgment for $9,000 from which defendant appeals. 

The origin&l declaration consisted of two 
counts, the second of which was subsequently withdraw, The 
first count is based upon the statutory liability under 
the "act to provide for health, safety and comfort of em- 
ployes,” Hurd's Illinois 1915 Stats,, ch, 48, p, 1263. Te 
this defendant filed the plea of not guilty, On Mareh 36, 
1915, more than a2 year after the death of plaintiff's ine 
testate, plaintiff Piled an amendment by which it was ale 
leged that defendant was engaged in an employment te which 
the Workmen's Compensation Act in force Hay 1, 1912, ape 
plied, but that defendant had elected not to be bound by 
the act, To the declaration as amended defendant filed a 
plea of net guilty and a special plea that no cause of ac- 
tion as therein set forth accrued to the plaintiff within 
one year prior te the date of the amendment. jlaintiff de- 
murred to the especial plea and the demurrer was sustained. 
At the proper time the defendant entered a metion in arrest 


of judgment, which was denied by the court, 
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We hold that these orders by the court were er- 
roneous and require that the judgment be reversed. 

It is contended that the original declaration 
does not state a cause of acticn in that it omits to allege 
er state any facts showing that the employe and the employer 
at the time of the accident were not under the Workmen's 
Compensation Act. We are ef the opinion that the peint is 
well taken, That this is necessary has been decided in 
the recent cases of Beveridge v. Illinois Fuel Co,, 283 
Tll, 31, 9nd Barnes v, Illinois Fuel Co., 285 111, 173, 
found in part 1 of the advance sheets, ‘The decisions in 
these cases are so definite as te make any discussion of 
them unnecessary, and respective counsel have evidently 
studied them carefully. 

That the original declaration contains not even 
a suggestion that defendant had rejected the Comp maation 
Act is conceded; but it is said that plaintiff's intestate 
is not necessarily under the Compensation Act for the reason 
that this act does not cover casual employment, and that the 
allegations of the declaration are consistent with casual em- 
ploysient, and that the negative of this character of employ- 
ment must be asserted and preven by the defendant. Two an- 
swersg are sufficient te this. First, the allegations of the 
declaration clearly imply regular employment. These are that 
on Novewber iz, 1913, the defendant owned and operated a 
street railway system and a power house, and that "prior te 
and at the time sforesaid, said deceased was employed by the 
defendant as a fireman, to fire and work with certain steam 
boilers, which the defendant operated in its said power 
house, which said boilers furnished steam to move and cperate 


the dynamos, and other machinery, aforesaid, so used by the 


defendant in the generation and manufacture of electricity, ss 

















-¥9 otew tiwoe odd vd etebuo eaedd Sade bflod oy ee 
sbootave? 38 dt ree maby f, oat stadt éxlupet. bow agognor 
aeténtsfoeb fanigizo et Jas? Behoetnos uk st THAR 
eg9Iin of @timo ¢h tant ai mobtoe Yo seuao 8 state Jou epob 
teyoluhe sit bas syelgqua ent feds galwods etoat Yi odsta x0 
a'momroW ont vebeu ton otew dnehidos At Yo omt? oft oz 
el inkog sat gant meiniqe ed? to ose eW .foA noiteanegaod 
at Dabionb used sed yoaeesoen ok eked deat ,agsiat ffow 
8S ,.05 Lest PEASE RS .V¥ epbirevod ¥a genes tieoo% eit 
.8tr .£ft 88k .. 69 fevt about iit 17 bs ease bae ,{& oT 
mi anolaioeh sat ,etears ‘bhava oid took stag ak ‘prwot 
to noluewoeth vrie oxvem of en Stloiteb oc eta rity oons 
vivestive svar tsecuse> evitesqesy baw ence 
| \yititerss mod Ba kiuse 
neve don eairtnoo noitera(esb fantaite dt tant i det 
‘meitners qnod ef betoo ter beri tnebroted sadd woitesgaue a 
adaieotni a'Vtitnielg seus bias ub di sud ‘pbebeonos ‘ek toh 
soeset add sot toA solisamsqmod ent tebow Ciizdbesion Fat 
edt dade bax ,tadavetgae Lavass toves son ecob fom GLAd dads 
-me Levees diiw tastaianoo sue neitoretoas asia te enotiage iis 
~yolgas 6 tetoersdo wint to oviiagen edd saad bas  sabutedg . 
Ce owt ' dngbae tos ade yd aevorq bone bedteeea ed reins bron 
eat Yo anolddge tts om? ,verlt ‘eabas od ‘droiskt ioe OTA \erowe 
tails ets saexrt » Hiearco Same saiwgen vd cgmd vitne fo motssratoss 
S bedatoqo bas bemve shabueteh ous (eL0L (ST wedewrwl no 
ad sotra" heerit bae ,eenod tewog 8 bas modee yates teoxse 


eid ve beyolqas asw bevasseb ikaw bigsetohe ‘oats ost a bas ‘ 


mete nkeiteo unite ital es orit ot cane tl a te ahaha yA 





Le ee y Wa % 4t he 


Ae as TASS oan Sint ee ahah BURN Leahy HM Mido 2 aoe 


aforesaid; and as sueh fireman, the deceased earned, to- 

wit, four dellars per day"; also that the defendant maintained 
steam boilers "which the deceased was required te fire and 
work with, as aforesaid"; also references to the conduct of 
the deceased "in the discharge of his duties* as fireman, 

This and other language in the declaration is inconsistent 
with casual employment, and clearly is an affirmative al- 
legation of regular employment. Dyer v, Black Masonry & 
Contracting Co,, 192 Nich, 400, 

A second answer to plaintiff's contention is 
that the burden ‘ao ae the pleintiff to assert in his 
pleadings and to preve that either the emplove or the em- 
ployer is net bound by the Compensation Act, The act is 
comprehensive in its terms, previding that "every employe 
ef such employer, as a part of his contract of hiring or 
who may be employed at the time eof the takine effect of 
this act and the acceptance cf its provisions by the ene 
ployer, shall be deemed to have accepted 411 the provisions 
of this act and shall be bound thereby," unless he shall 
reject it. Sec. 1, And by section 5 the term "employe® 
shall be construed to mean “every person in the service of 
another under any contract of hire, * * but net inciuding 
any person whose eaplcyment is but casual," These last 
words clearly constitute an exception, and to bring himself 
within the exception plaintiff siust affirmatively allege it. 
Victor Chemical Works v, Industrial Board, 274 111, 11, 

We understand our Supreme Court, especially in 
the Barnes case, supra, to hold that the duty of pleading 
the removal of either employe or employer from the operation 


of the Compensation Act, and the burden of proving it, are 
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upon the party relying thereon, whether it way be plaintiff 
er defendant. if this is not done, the presumption created 
by the statute that both parties are under the act continues, 
It follows, therefore, that if the plaintiff does net in his 
declaration negative this presumption, he has failed te state 
an essential element whose existence is necessary to entitle 
him te recover, end without this he has not stated a cause of 
action. 

For the reasons above indicated we hold that the 
trial court was in error in both of the orders above ree 
ferred tc, and that the judgment must be reversed, 

The time within which a recovery can be bad in a 
death case had expired before plaintiff's amendment was 
filed; hence the errors cannot be cured upon a secend trial; 
and as counsel for pieintiff has requested in the event that 
we should reverse that we dco not remand, agreeing in open 
court to waive error, if any, in such an order, we shall not 
remand, but reverse with judgment of nil capiat in this court. 


REVERSED AND JUDGRENT HERE, 
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B. F. BUSH, Receiver of the - 
Wissouri Pacific Railway Co,, 
Appellee, 
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ATPEAL FROM MUNICIPAL 






vs, 
COURT OF CHICAGG, 
CARLOADING & DISERIBUTING CO, 
and ¥, MeNILLAN &: SON, 
(Defendants) # 
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W. MoMILLAN & SON, * f 
Appellant, } 
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WR, JUSTICR McSURELY DELIVERED THE CFINIOr OF THER COUnT, 


Defendant W, Mecliilian & Son, a corporation, 
seeks to have reversed a judgwent against it in the sum of 
$109.70, 

The evidence showed that defendant shipped some 
gartania eof stone from Bedford and Clear Creex, Indiana, 
some of them going to Omaha and the rest of them te Lincoln, 
Nebraska, All shipments were billed through from origin to 
destination, by way of St. Louis, Missouri. Plaintiff, a 
common carrier, charged and collected freight from the de- 
fendant for these shipments, but thereafter, defendant claiming 
an overcharge, refunded the amount claimed, Subsequently 
Pleintiff learned that this claim for evercharge had been 
@llowed by mistake, and this suit is brought to recover the 
amount refunded, ond alse $7.15 uncercharge on the shipments 
to Lincoln, The shipments were interstate shipments, and 
the retes are governed by the Federal Act to Regulate Come 
merece, and plaintiff asserts that his claim in this case is 
based upon the proper tariff rate published and on file with 


the Interstate Commerce Commission; that is, the amount 
already paid for freight plus the amount of its judgement is 


the correct amount to which plaintiff is entitled under the 
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tariff rate, We are of the opinion that plaintiff's conten- 
tion is correct, 

The ordinary rule which prevents the recovery 
eof money vcluntarily paid under a mistake as to the law and 
under a claim of right, has no application to this kind of a 
case, The only rates which a common earrier may collect or 
a shipper pay sre regulated by the Interstate Commerce act, 
and the law will not permit any different rate as a basis of 
settlement, through any device whatever, The only question 
for determination is as to what is the actual tariff rate, 
and the amount cannot be altered by alleged mistakes or mise 
apprehensions of either party, ‘Texas & Pacific Ry. Co. v. 
Mugg, 202 U, &, 242, There are numerous cases asserting this 
principle, 

The rate now claimed by the plaintiff is the cor- 

threugh 
rect/rate in accordance with the schedule filed under the 
provisions of the Act to Regulate Commerce, and this does 
not seem to be disputed, if defendant is of the opinion 
that a combination of local tariffs shows that the through 
rate is unfair, the place to settle this is before the Inter- 
state Commerce Commi ssion, 

There was no reversible errer in the court's 
permitting an expert to explain some of the matters connected 
With the tariff rates and schedules. Sometimes it is neces- 
gary for an expert to make these intelligible to one in- 
experienced in such matters, in any event, the expert in 
this case gave no testimony which added to or changed any 
of the essential facts appearing in the record. 

We see no reason to disturb the judammt, and 
it is affirmed. 
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APPEA], FROK CIRCUIT COURT, 


tl 

HENRY POLLENZ, Admr, Estate of/ 

LOUIS FP. DREURH, deceased, 
Appellee, 


4 COOK COUNTY. 
CHICAGO CITY RAILWAY COnpARY 
and CHICAGO RAILWAYS CO ok 
LApp@ignts, 
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ER, JUSTICE MoSURELY DELIVERED THE OPINION OF THE COURT, 


refendants by this appeal seek to have reversed 
a judgment s@ainst them for $5,000 in an action brought to 
recover for the alleged negligence of the defendants causing 
the dpith of plaintiff's decedent, Louis F, Dreuth, 

preuth was a conducter on one of the street 


ors operated by the defendants, About 9:30 o'clock on the 


‘evening of November 22, 1915, as the car upon which Dreuth 


was working was coming up the eastern incline of the Wash- 
ington street tunnel, which runs under the Chicago river, a 
fuse blew out, Yhe trolley pole was then fastened down 
under a hook for that purpose on tcp of the car, the brakes 
set and the motorwan and conductor left their respective 
positions on the car and worked for a few minutes standing 
on the ground putting in the fuse, During this time the 
car stood still, After the fuse was replaced the motorman 
returned te the front ‘of the car, and the conductor went 

to the rear and took hold of the rope attached te the trolley 
pole and was attempting to place the trolley upon the over- 
head wire, when the motorman released the brake, which per- 
mitted the car to slide backwards down the incline upon the 
conductor, crushing hin sc that he subsequently died, 
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Defendants had elected not to pay compensation 
under the Jorkuen's Compensation Law of the State of illi- 
nois; therefore the defenses cf assumed risk, contributory 
negligence and neglect of fellow-servant are not in the case, 

Plaintiff hed charged in his declaration that 
while the deceased walked behind the cer and proceeded in the 
performance of his duties te replace the trolley upon the 
wire, the defendants carelessly and negligently failed to 
securely brake, fasten and hold the car, but permitted it te 
move down grade upon the plaintiff's deceased while he was 
attempting to replace the trolley. ‘here is ne dispute in 
the evidence as tc the facts, and plaintiff's charge of 
negligence in this respect was abundantly proven, 

The ceunt containing the above allegation of 
negligence also contained allegations of negligence touching 
the failure of defendants to furnish a safe place tc work, 
and the operation of the car following the car which struck 
plaintiff, and defendants contend that these acts are Be 
co-related to the accident that the failure te prove either 
of these particulars was failure to prove the accident hap- 
pened through negligence of the defendants, We do not agree 
with this contention; any one of these charges is not neces- 
sarily related to the others, but each is independent, ‘The 
count might have been demurred to on account of duplicity, 
but after verdict its imperfections are cured. 

We are of the opinion that defendants failed to 
prove the existence of a rule that under such circumstances 
the conductor should have replaced the trolley while standing 
upon the! rear platform, At most, there was testimony tending 
te show a custom of conductors to stand at this place and 
watch the trolley as the car moved through the tunnel, While 


& car is moving the conductor necessarily should stand upon 
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the platform, Ne rule was preven requiring conductors te 
stand on the platform to replace a trolley when the car was 
Standing still, 

Neither does it avail defendants to say that the 
motorman had no reason to know that the cenductor would 
Stand beck of the car, ‘The car should not have moved until 
the conductor gave the Signals, The car was dark; another 
car was a few feet behind this one, Under such circum- 
Stances for the notorman te release the brake so &8 to pere 
mit the car to go down the incline was a dangerous tiing te 
do, and the jury could rightly consider it negligence causing 
the accident, 

We see no substantial reason for disturbing the 
judgment, and it ie affirmed, 

AFFIRMED, 
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210 L.A. 418 on 
AT A TERM OF THE APPELLATE COURT, 


h 


Begun and held at Ottawa, on Tuesday, the second day of October, 








in the year of our Lord one thousand nine Bundred and seven- 


4 
teen, within and for the Second District 


f the State of 

EELIino is; 

Present--The Hom. DUANE J. CARNES, Presidjgng Justice. 
Hon DORRANCE DIBELL, Justige. 

Hon. \ JOHN M. NIEHAUS, Jus 

CHRISTOPHER C. DUFFY, Clerk. 


E. M. VIS. Sherif tr, i 


BE IT REMEMBERED, that afterwards, to-wit: on 
lov.s 1917 
NI the opinion of the Court was filed in 

the. Clerk’s office of said Court; in the words and figures 


following, to-wit: 
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Gen. Noe 6463 


George W. Brokhausen, appellee 2 1 () if A. 4 1 8 


vs Appeal from S*ephenson, 

Ford Motor Company, appellant. 
Niehaus, I 

This is an attachment suit commenced by the appellee 
George W. Brokhausen, in the circuit court of Stephenson 
County, against the appellant. Ford Motor Company, to recover an 
amount claimed to be due the appellee for commissions as agent 
for the appellant, under a written contraot of agency. 
The declaration filed consisted of the common counts, with which 
was filed a bill of particulars. The aopellant pleaded the 
- general issue to the deolaration.e A jury was waived by agreement 
of the parties, and the oase tried by the courte. There were issues 
joined on the attachment which were found in favor of the appellant 
The court found in favor ¢6f avypellee on his claim; and found that 
there was due him the sum of $384.32; $387.47 of the amount found 
due, being for the commissions claimed by the appellee under his 
contract. <A judgment was rendered for the total amount stated; and 
for costs against the appellant, from which this appeal is prosecuted. 

Appellee made several motions in this court to strike 
the bill of exceptions from the reoord and to affirm the judgment. 
We denied several of those motions byt on the day this case was 
taken on call another such motion was made and we took that motion 
with the case, in orier that the ground of our ruling might 
be stated. The motion is based upon affidavits filed here, made 
by various deputy clerks of the court below, and others. 
There was filed in this case on April 4, 1917 = complete record. 
It contains a bill of exceptions signed by the trial judge under 
date of October 31, preceeded by a certificate of thse cherk, 
which said that the bill of exceptions was filed October 30, and 
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followed after the certificate of the judge by the filing by the 
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clerk on October 30. Appellee contends that we must assume : 
that the bill of exceptions was signed by the judge on the @lst. 7 is 
after it had been filed on the 30th. We do not so interpret tre 
record. We hold that it means that there was filed on October 30 
the biil of exceptions in the state it is now in with the signature ? 
of the judge attached thereto, and that the date October 31, was 
obviously a mistake of the judge in dating his certificate. 
It was not necessary that the judge should date his certificate. 
We understand the law to be that this oertified record cannot be | > 
impeached in this court by the affidavits of any one. Appellee 
has filed contradictory affidavits made by certain clerks at 
different times, but the clerk as such does not make an affidavit. 
It is the affidavit of an individual. We act upon the clerk's 
certificate attaohed to the reoord. If there is anything incorrect 
about the bill of exceptions embodied in this reoord the only > 
place to correct it was in the court bslow after due notice to the 
opposite party, and then a certified copys of the order correcting 
it and of the mexrxaskead correction could have been filed here. 
We cannot permit a duly certified reoord of the court below to be 
impeached here by affidavits. 

It is contended by the appellant, that under the contract 
of agency, the appellee had no legal right to recover for the 
commissions claimed, until he had first furnished to the appellant 
satisfactory evidence under the contract of agency, that all 
commissions, and aided commissions which were iue and owing, or cn 
which might later become due and owing to appellee's sub limited 
agents had been fully pahd; or tntil the appellee had made 
Satisfactory arrangements with the appellant to insure the payment 
of the commissions,and’added commissions, that were dueor might 
become due to them, under their respective contracts with appellee. 
The clause of the contract upon which this contention is bases is as 
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"It is agreed that such addei commissions shall not be paid 
to second party until the second party shall have furnished 
satisfactory evidence to first party that all commissions and 
added commissions due or owing, or which may later become due or \ 
owing, the sube-limited acents under the second party, have been 
fully paid, or wntil satisfaotory arrangements are made with 
the first party to insure sub=-limited acentsa beins paid the 
commissions and added commissions which may be due or become due 
to them under their respéotive contracts. * 

We are of opinion that by the terns of the contract 
it was necessary for anpellee to prove as a coniition precedent 
to his right to recover for the commissions claimed, that he 
had furnished to the appellant satisfactory evidence of the 
fact, that there were no commissions due his sub-limited 
agents; also that there were no commissions which might kater y 
_bécome due or owing to his sub-limited azents; or to prove 

that he had made satisfactory arrangements with the aopellant 
with reference to such commissions, to insure their payment. While 
it is true that the evidence in the case which was offered by appellee 
tended to show, that there were no commissions due to any of the 
appellee's sub-limited azsents at the time of the trial; no evie 
dence was offered to prove, that the appellee had furnished the 
appellant with any satisfactory evidence that there were no 


commissions due or to become due later; nor was there any evidence 


of any arrangement with appellant made with reference to the payment 


of such commissions. We are of opinion, that under the terms 

of its contract with avpellee, the furnishing of the satis*aotory 
evidence mentioned, or the making of an arrangement with appellant 
to insure the payment of the commissions of aopellee's sub-limited 
azents, was a condition precedent to appellee's right to recover 
and he could not be legally subjected to suit before compliance 


therewith. While we are not passing upon the question gas to 
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whether or not the appellee can recover under the common counts, 

it is clear, that if he had filed a special count for the 

recovery of the commissions under the contract of azenoy in question 
it would have been necéssary to have set out in such special 

count tué¢ conditions precedent mentioned, and aver a compliance 
therewith or a waiver cf them, before a recovery could have been 
had under such count. It is apparent that the state of the vroof 
disclosed by the record ioes not entitle appellee to recover the 
commissions claimed; and the judgment is therefore reversed and 


the cause remanded. 
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STATE OF ILLEINOIS, | 2. 
SECOND DISTRICT. ieee I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
day of in the year of our Lord one 








"thousand nine hundred and __ 


Clerk of the Appellate Court. 
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in the year of our Lord one thousand nine hundfed and seven- 
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ElLinois: as 
Present--The How DUANE J. CARNES, PresidinggJustice. 
Hon. DORRANCE DIBELL, Justice. 
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E. M. DAVI§, Sheriff. / 


j 


= > 


— 


BE IT REMEMBERED, that afterwards, to-wit: on 
NOV 2 2 1917 the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 


Gene No» 6424 
J. J. Kirby. Sroeiieer Pp, 1 0 TA 4 Ps O 
va Appeal from Kankakee» 

Louis Legacy et al 
(John F. Judy et al aopellants) 
Niehaus, J. 

| In this case J. J. Kirby the aopellee filed a bill in 
equity in the circuit court of Kankakee County to foreclose a trust 
deed, given to Louis Legacy aa Trustee, to secure the payment of noteg 
of which the appellee had become the legal holder. The land desoribed 
in the trust deed consisted of a farm of 130 acres in Kankakee 
County.e No question is raised aa to the validity of the trust deed; 


and it is conceded, that the appellee is a bene fide holier for 


value of the notes in question. The contention in the guse rolates to 

the effect pf al sey aude of the trust deed, (which it is obaimed, was 

obtained from the Trustee by fraud and misrepresentation ) uoon 

the rights of a subsequent purchaser for value, and the holder of a 

subsequent encumbrance. Upon a hearing of the ease, the Chancellor 

found, that the release in question, was procured by means of frauds 

and that fraud entered into its execution; and that it was therefore 

voids; and entered a decree for the foreclosure of the Trust Beed 

in question regardless of the release. An avpeel from this decree 

has been perfeoted by John fF. Judy who is a purchaser for value 

of the land in question; and the Farmers & Merchants State Bank of 

Attica, Indiana, which is the holder of a subsequent encumbrance. 
It appears from the evidence, that the appellant, John F. Judy 

on or about March 9, 1916, entered into a written contract with one 

John C. Norman by which, Judy agreed to trade an apartment building prep 

property in Bloomington, Iliinois, to Norman for the 130 acres of land 


mentioned, .subjeoct to the Legacy trust deed encumbrance, then 


-amounting to $6,000.00 and held by the appellee; and Norman 
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agreed verbally, to have the Legacy encumbrance renewed for 
another five year period. The legal title to the land mentioned 
at the time the contract was made, was in John C. Norman, but the 
actual owners of the land were James C. Norman, father of John 

C. Norman, and J. M. Hendrix. The Legacy Prust Deed had been given 
by Aaron Forney, a former owner of the land,. on April 5, 1911 to secure 
the payment of four promissory notes, for the sum total of $8,000.00; 
the notes were also payable to Lecacy, and afterwards endorsed and 
transferred by Legacy to the appellee; two notes of $1,000.00 

each had been paid, leaving $6,000.00 remaining of the encumbrance 
which was a lien upon the property at the time of the contract to 
trade, referred to. Previous to the time the contract to trade had 
been entered into, James UJ. Norman had written to the appellee 
Kirby, the holder of te $6,000.00 encumbrance to cet Louis 
Legacy's address, ostensively for the purpose of getting a 
Telease of the lien of the Trust Deed from Legacy for the $3,000.00 
payment which had been made thereone Kirby resided at Momence; and 
Legacy lived on a fam 53 miles northeast of Momence. Kirby 
answered Norman's letter, giving Legaoy's address. Afterwards 
about March 29, 1916 and befor- the consummation of the trads 

with Judy, Norman and Hendrix journeyed to Momence, and arranged 
with the appellee Kirby for a renewal of the $6000 encumbrance 

for a period of five years. The appellee Kirby had new notes, 

and another Trust Deed to Edward P, Cleary, Trustee, drawn 
by his attorney, for the renewal of the Legaoy encumbrance; 

and delivered them to Norman and Hendrix; these were tobe exeouted 
by John C. Norman, and returned to Kirby. After the arrangement 
with Kirby for the renewal of the Legacy encumbrance by the 
execution of Cleary Trust Deed, Norman and Hendrix went to see 
Legacy, the Trustee. Before going out to see Lecacy, they hada 


release cf the Legacy Trust Deed prepared; two other men, 
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Walter S. West, a real estate agent, and Harden FE. Vail, a Justice 


of the Peace ani Notary Public, with whom Lecacy wage acquainted 


QO 


went out with them; Vail going for the particular purpose of 
taking the acknowledcement to the release. T 4 voarties went out 
in an automobile, and met L gacy by appointment at the end of the 
sooallied "Stone Road" leading to his farm; and Legacythere exe 
ecuted the release; ani it was recorded in the office of the County 
Recorder at Kankakee, before the concummation of ths trade with 
Judy, and before the purchase of the Cleary Trust deed and 
notes by the appellant, Thex Farmers & Merchants State Bank of Attica 
The circumstances under which the release was exeouted by Legacy 
&ré related in his testimony on this point, which ia as follows: 

"I remember the occasion of signing the release. Mr. Vail, 
Mr. West, Mr. Hendrix, Me. Norman and myself were present at 
the time. West had called me up ani asked me to meet them at the 
end of the road.West said he had two men who wanted to see me about 
@® new loan. When I met them they were all out of the automobile. 
Mr. West introduced Mr. Hendrix and Mr. Norman. Mr. Vail then told 
mé they had a paper for me to sign. I told them "I did not like to 
help anybody get a new loan; I had a hard time to cet a loan myself-- 
that when I got a $3,300 loan they even wanted me to get the 
grocerman to sign with me; that when I soli I took an $8,000 
mortgages" West asked me if Kirby had the mortgage. I said 
"Yes, he has got $6,000." He said "$3,000 paid on it?" and I said 
"Yes." Mr. Vail started to read the paper. Read a little bit, 
then read again and then stopped again, done that thrse or four 
timese I dont know whether he read it all or not. H= asked me to 
gign it again. I told him "I did not want to sign anything that 
I dont know what it is, that will put me in trouble", so Mr. Vail 
said, "It is nothing that will put you in trouble, nothing but a 
release deed." Of course I didnt know what a release deed meant, 


and Mr.e Hendrix pulled a paper out of his pockey showing it to 
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me and said, "Here is another paper like it that I got from another 
party," so I turned around to Mr. West and asked "If it was all 
right to sign the paper." Mr. West said "Yes;X if you dont sign 
it we cantget a new loan," so I signed the paper." 
| It is evident from the testimony of Legaoy, that he was some= 

what reluctant at first, to execute the release because he thought 
he might cet into trouble by signing it; but it was not because 
he thought that he was doing any wrong by signing, or that it 
might be used to the injury of Kirby. It does not appear however 
that he was induced to sign the release because of any misrepre-= > 
sentations or fraudulent representations. He was told by the 
parties mentioned, who came out to see him, that the paver which 
he was asked to sxeoute was a release of the trust deed of which 
he was trustee, and he fully understood that it was such a releage; 
and the parties also told him that they wanted the release for the 
purposes of a new loan; and he understood it in that way; what 
the parties told him with reference to the charaoter of the paver 
and the purpose they had in view in cetting him to sign it, was 
all true, and hence he was not in any way mislead thereby. 

The fraud and wrong which was perpetrated in this case, was 
perpertrated by Norman and Hendrix by diverting the renewal trust 
deed and notes after their exeoution, from Kirby for whom they 
were intended, ani converting them. and the proceeds of the sals 
thereof, to their own use and benefit. The evidence shows, that th 
renewal trust deed to Cleary after its execution was duly recorded: 
and thereupon the trade with appellant Judg was carried out; but 
Norman and Hendrix instead of returning the renewal trust deed 
and notes to Kirby negotiated them to the appellant, The Farmers 
& Merchants State Bank of Attica Indiana. The evidence is clear | 
that both of the appellants, in their transactions with reference 
to the real estate in question, acted in good faith upon what 


was disclosed by the record concerning the condition of the title 
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which showed the release of the Lesacy Trust Deed; and that they 
had no notice of any irregularity in its execution; and nothing 
appears of reoord, or in any other way, that could reasonably 
have had the effect of putting them, or cither of them, uvon 
inguiry concerning anything that might be wrong in ite execution. 
The law is well settled in this state that persons who deal 
with reference tc the title to real estate have a right to rely 
 usen what is disclosed by the record; and an innocent purchaser 
for value, who buys on the faith of the reoord, is protected 
to the extent of whet the r<«cori iiscloses; and his rights are wa 
not effeoted by any interest in real estate which the record does 
not disclose, and of which he had no netice, no matter how meri- 
torious such interest may be. Thorpe v Helmsr, 375 I11. 903; 
Lenartz v Quilty, 191 Ill. 174; Ogle v Turpin, 12 Ill. 148; 
Gavagan v Bryant, 83 Ill. 376. 
We are of opinion therefore that the Legacy Treat Deed must 
_ be regarded as released, ao far as the interests cf the anpellants 
are concerned, in the premises in question; ani that therefore 
the appellee was not entitisd to a decree of foreclosure and sale 
and cannot legally maintain a foreclosure suit ageinst the appele 
lants. The decree is therefore reversed, and the cause remanded 
with directions to dismiss the bill of complaint for want of 
equity. 


Deccee reversed with dirsctions. 
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STATE OF ILLINOIS, I ss 
SECOND DISTRICT. 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 


In Testimony WHEREoF, | hereunto set my hand and affix the 


I, CHRISTOPHER C. DuFry, Clerk of the Appellate 


seal of the said Appellate Court, at Ottawa, this 
day of _ in the year of our Lord one 





thousand nine bundred and __ 








Clerk of the Appellate Court. 
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Tllinois:\ 
Present--The Hon. DUANE J. CARNES, PresidingfJustice. 
Hon. DORRANCE DIBELL, Justice. 


Hon.\ JOHN M. NIEHAUS, Justice 
CHRISFOPHER C. DUFFY, Cler 


EK. M. AVIS , Sheriff. ; 
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BE IT REMEMBERED, that afterwards, to-wit: on 


FER 419 the opinion of the Court was filed in 


a i ie 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 





Gen. No. 6437. 9] 0 ].A. 4 ced | 


The People ef the State of Illinois. 
Defendant in serrore 
VS Error to hake. 


Mezrtin Svete, Plaintiff in error. 


Dibell, J. 

On February 21, 1917, an indictment waa returned in 
the circuit court of Leke County «against Martin Svete. It 
contsired trenty counts, nineteen of which charged him with 
unlawfully selling intoxicating liquor in snti-saloon territory, 
ani the twentieth with keeping a niissnce. There wag a jury 
trial. During the trial the twentieth count was lismissed ani 
there was a ver‘ict finiing deferdant guilty under the second, 
third, fourth, fifth and sixth counts. A motion by ie*endant 
for a new trial was overruled end he was fined {75.00 and 
sentenced to imprisonment for twenty deys under each of said 
counts and orderei confined in the county jail till the fine 
ani costae were paid. He sued out this writ of error to review 
paid judgment. 

At the close of the People's eviience in chief, defendant 
moved to inetruct the jury to find the defendant not suilty 
for certain specified reasons, and it is claimed that the court, 
in pessing on that motion, used language which would indicate 
to the jury an opinion by the court that iefenidant had been 
proven guilty. It is argued that thie statement by the court 
was harmful and erroneous, under the principles laid down in 
Weyrich v People, 89 Ill. 90, Lycan v People 107 Til. 423, Varzed 
v People 173 Ill. 43, Cunningham v People 195 Ill. 550, and | 
Briggs v People 219 Til. 330. The States Attorney contends 


that the question is not nresented for iscision by this record. 


\ 
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Defendant tid not object or except to the remark maie by the 
court in his ruling on said motion. Defendant filed written 
points in support of his motion “or 2 new trial and did 

not therein refer to any improper remarks vy the sourt, 
Neither did he assign ‘or error the overruling of ssid motion 
for anew trial. Under the orinciples announced in Yarber v 


C. & A. Ry. Co. 835 Ill, 5°, defendant waived thie allered 


error when he Jij not incluje the same in his written reasons, 
conteined in his motion for s new trial. The sourt there gaides 


"Under the praotice in this state, iscisiong of thse court 


made in the progress of a trial upon instructions, odjections 


. 


to evidence, or other mattera of lew arising in the osuse 


4 


which have vbeeninoorvorated in a bill of exceptions, may be 


} 
‘ 


a 


acsigned for error ani reviewed by an aopellate court without 
any motion for a new trial. They are not waived oy making a 
motion for & new trial if suoh motion is submitted without 
any points stated in writing. But if a motion is made for a 


new trial and +h 


1a] 


grounds thersof are stated in writing, the 
party ia limitei to those reasons and ail other errors are deemei 
to have been waived." 

The alleged improper ianguage of the trial court is therge 
fore not before us for review, but i° there wae any error 
therein it has been waived. 

nen the verdict wes firet returned it found the defendant 
guilty under five counts of the indictment, without sovecifying 
which ones. The court crally told them te return te the jury 
room and amend their verdict by giving the numbers of the counta 
under which they found the defendant guilty. It is now urge 
that it was error to give the jury that oral direoticon, 
Taat objection wage not made at the time, but the objectiom was 
to having the jury alter ‘their verdict, and in the motion for 


&® new trial it is not clzimed that it wos error to give the 


Nie 
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oral djiireotions, 


but only that it was error to direst them to 


emend. We think it obvious that the court properly sent the 


jury out to specify in their verdict under which of the counta 


they convicted, 


and “hat tae point that the direction was 


oral was not saved by the record. It is argued that the 


judgment is excessive. We ars of opinion that this point is 


not well taken. 


Other errors are assigned, but they are not 


argued and therefore are waived, 


The juigment is thercfore affirmed 
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STATE OF [LLINOIS, as 
SECOND DISTRICT. =o 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
day of = = _in the year of our Lord one 





thousand nine hundred and 





Clerk of the Appellate Court. 
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in the year of jour Lord one thofisand nine hundred and seven- 


teen, within and for the Secondg District of the State of 


Gino as: 


Present--The Hon. DUANE J. Presiding Justice. 


Hon Justice. 
Hon Justice. 
CHRISTOPHER C. Clerk. 


BE IT REMEMBERED, that afterwards, to-wit: on 
| the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 


Gen. No. 6518. 
Henry Guth, eppellee. 2 1 0 ‘ea 4 3 v4 
v6 Appeal from Peoria. 


George Haas, appellant. 


Didell, J. 
Appellant brings before us for review a juigment of 

the court below for $700. recovered by anpsllee acainst appel- 
lant in an actiom on the case for damages for injuries to the 
horee, buggy and person of acpellee by a collision with 
appellant's automobile,aileged to have been caused by the neg- 
ligent running of saii automobile in the night time at a street 
intersection in the city of Peoria, which automobile anpellee 
alleges was driven by appellant, while appellant claims that 
said automobile at that time was not driven by him or engaged 
in his business nor driven by anyone then in his employ. Appellant 
alleges slight errore in rulings on evidence, but we fini those 
contentions not sustained. Appe_lants Main contentions are | 
that he was not driving the automobile and that the damages oat 
awarded are excessive, both gem questions of fact which were | 
submitted to a jurye 

Rule 12 of this court, 137 Ill. Appe 634, requires the 


assignment of errors to be written uponcor attaghed to the record. 


We do not find any assignment of errors written upon or attached ; 
to this record. Without such an assignment of errors upon the 

record, no question is presented for review, and the deficiency 

is not supplied by printing in the abstract an assignment of oO 


errors not in fact upon the reoord, and this defect will be 
acted upon by the court of its own motion when discovered. 
Benneson v Savage, 119 Ill. 135; Aetna Life Ins. Co. v Sanford 
197 Ill. 3103; Metropolitan Life Ins. Co. v People, 205 Ill. 


“3903 Kominski v People 319 Ill. 595; and other authorities cited 
/ 


ah ll ay 










; oe -8L2a .of wa 


: ¥ & fs A. I 0 £ S ~eelleqas ,dtud yroeH 


- eSitosd mort Lseqcd av 
; stasllesqqs ,eesH sy t0sD 

















«& ,Lledid 

to tmemgiut 6 weiver tot sy erotsad anaixd taallequA . 
~Lleaqs tentsns eelfeqae yd batsvooer .09T$ rot wolad tx100 edt 
edit ot getiytot rot aegsmeb rot seso adt mo noitoe ms mi tol - 
: dtitw mofsti£Loo s yd eelfleq7s to gostsed bas yansd | 8a tod 
“gon edt yd beauso masd evsed ot bsuslis, ellidomotus aténetfoqas — 
teette c ts emit tdgin sdt at elidomotus Lisa to nba taegtt 
eellegrs elidomnotus fo fsiw esitosT to “reo ect mat no itoees> tat 


Ore ae 


test amisto tasilsqos slidw wiaslleqae vd sevicak ean eexefia 
 besegme to mid yd aevixt tom asw emit tect te eltdomotue bisa 7 
taslleqqA *Yolqne eit at mend sa oa yd sevirh tom asentaud aid at i) 
geod Eoait sw tud ,eonsiive 10 agaifuy at BtOTTS tilgite segefis > 
ets anotinestacs ais& etnelieagA sbonkateva ton anoltastaoo - 
pegsnsk edt tedt Ene eltdomotus sit patvirb ton ssw od tet - 
| erew dotdw tost to anoiteeup aps diod .evteesoxs ers bebrews - 
*ytuC « ot Lettimdue _ 
edt esrisvcet ,A880 eqok .f{T TEL .tavoo atdt to Sf oluh = 
ebroos oct of bedostts tonowy aet-ti sd ot srott| to tasmagieas 
i to soqy nettixw etorrts to taemmztees yas Entt ton ob oF 


eft soqs erorrs to tasmngises me ‘soue tuodtiW .btoos: etdt ot 


jade Gidea edt bas ,welver tot bstnesetq ef nolteoup on ,btooet 





to ¢aommaiees ne tostteds 


by us in Butters v C, Be. & Q. Re. Re Cow 154 Ill. App. 2375. 
‘There is an assignment of errors printed in the abstract, 

whioh in that respect incorrectly represents the state of the 
reoord. If we were to consider that assignment as if attached 
to the reoord, another difficulty appears. It is not there 
assigned that the court erred in overruling the motion for a 
new trial. A supposed error not assigned, is waived, and is 
not open to review in this court. This is held in many cases, 
of which it is sufficient to cite Anglo-Wyoming O11 Fields v 
Miller, 216 Ill. 372 end Wacgoner v Saether, 267 I11. 33. The 
sufficiensy of the evidence to support the verdict or juigmeth 
in a case tried by a jury can only be raised by a motion for 

a new trial. Yarber v C. & Aw Ry. Coe 335 Ill. 589. As arvellant 
did not assign the action of the court in overruling his motion 
for a new trial se an error the questions which appellant hae 
argued are not open to review before us on this record. 


The judgment is therefore affirmede 
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STATE OF ILLINOIS, 
SECOND DISTRICT. oe 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 


said Appellate Court in the above entitled cause, of record in my office. 
In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this —_ = 
day of in the year of our Lord one 








thousand nine hundred and = 





Clerk of the Appellate Court. 





Begun and held 
in the year 
een, within 


PL in ois : 


Present--The Hon. DORRANCE DIBELL, Presidin 


% 


Hon. DUANE J. CARNES, Justice 





—- 


= % Fi Gi &\ 
{ ( | A 4149 
AT A TERM OF THE APPELLATE COURT, 









at Ottawa, on Tuesday, the secondf/day of April, 
of our Lord one thousand nine hugfidred and eight- 
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BE IT REMEMBERED, that afterwards, to-wit: on 
h } 


APR 9 


1918 the opinion of the Court was filed in 


the Clerk’s office of saidsC rt, in the words and figures 


following, to-wit: 


Gen. No. 6492. Agenda No.47 / 
John W. Gray, — eel. 0 I.A. 449 
Appellee, 
-VS- Appeal from County Court, 


Will county. 


City of Joliet, 


Appel lant. 


Carnes, Peods 


John W. Gray, appellee, sued the city of Joliet, ap-= 
pellant, in the wmunty court of Will County, and filed as his 
declaration the comion counts in assumpsit, and therewith a 
bill of yarticulars as follows:- 

" To labor and services rendered for the City of 

Joliet at its reqest in ete and spreading assessment 

and preparing assessment roll for the improvenent of 

Bluff and Railroad streets b Pea under ey Ordi- 

nance No.2583 Warrant No.547 from July 138, 19l¢ to 

August 26, 1912-------------------~--------------- © 925.00 

"To postage and stationery furnishe d---~------ 5200 
"To labor and services rendered for the City 

of Joliet at its request making and spreading 

assessment and a ring assessment rolls for th 

improvement of Center Street by constructing a 

sewer under ae Ordinanc’e ifo.2619 Warrant iio.570, 

from April 30, 1913, -~-------------------------- 


Ty eee ee 975.00 " 


Also an affidavit of claim under section 55 of the Practice 

act, in which he said that fhis demand was for labor and 

services perfomed am supplies furnished defendant in spread- 
ing assessment rolls for improvement work in the city of Joliet at 
its request. Several pleas were filed which were stricken off on mo- 
tion of the plaintiff because of insufficiency,as the court held,of an 
affidavit of meritorious defense required under said section 55. 
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Fimlly there was a jury trial, voth parties appearizg and in- 
troducing evidence, though there was uo plea on file. The de- 
fendant during the trial filed another affidavit of defense in 
which it did not state as one of the yrounds that nothing had 
been collected under the assessments in question. At tl close 
of the trial the ourt denied the defendant's wotion for a 
directed verdict, and on wotion of the plaintiff directed one 
for him, leaving the amount of damages to be ascertained by the 
jury. <A verdict of $870. was rendered. the court overrmled 
the defendant's motions for a new trial, and in arrest of 
judgment, and entered judgment on the verdict, from which the 
city prosecutes this appeal. One of its errors assigmed is 


that the verdict of the jury is contrary to law. 


It appears irom evidence introduced by appellee that each 
of the ordimmes under which the local improvement was to be 
made contained the provision authorized by section 94 of our 


Local Improvement act ( J & A pgf.1489 ) for the payment of all 


gasks costs am making and collecting the assessment out of moneys 


raised therefrom. ( We take judicial notice that appellant has 


a population of less than one hundred thousand.) It also appears 


that each of the two assessments in question was abandoned and 


nothing whatever collected. Appellee inclosing his brief says 


he was hired by appellant to perform certain skilled services and | 


did all the work legally reqired of him,and spent upwards of a 

hundred days in doing it; that through no fault of his appellant 
abandoned and discontinued said improvements and refuses to pay 
him reasonable fees for his services, which the proof shows were 


worth the amount of the verdict. 
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The question on the merits is whether the city is liable | L 
in this action under thatassumed state of facts. it is held | 
in The People ex rel v.Village of Hyde Park, 117 111. 462- | 
that where a village board determines that improvements under- tL 
taken shall be paid for by special assessment it excludes any | 
other mode of yayment. That case was aited in City of Chicago 
v Hayward, 176 ill. 130, where it is said payments may be made 
out of general funds by special taxation or by special assessment, 
and the adoption of either mode by an ordinance of the city exe 
cludes the idea of payment in any other manne. It was he 1d in | 
Conway v.City of Chicago, 237 I1l. 128, that where a city has 
neglected or refused to collect the assessment assumpsit will 
not lie in favor of a contractor for work done on the improvezent; 
that there could be a recovery in that action only where the 
assessment had been collected by the city and nothing remained 
to be done except to pay it to the party entitled thereto. 
These principles are re~-affirmed in Uity of Chicago v.Thomasson, 
259 111.322. In Price v.City of Elgin, 257 Ill. 63,68, it is 
said- " The city cannot be made generally liable by mere evasion 
or neglect of duty on the part of its officers,and its only 
duty was to make and collect an assessment for the benefit of 
the plaintiff." Evidence was introduced on the trial on 
the questions whether the assessment was properly made, what 
was the value of the work done, and whetler the plaintiff agreed 
to forego any claim against the city in consideration of his 
being employed to mke a subsequent assessment. Under the 
law @8 announced in the cases above cited these questions sedm 
immaterial. The mere fact that cach assessment was abandoned or 


defeated and no money collected on it precludes recovery. 
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We presume it is immaterial whether the plaintiff knew the con- 


dition in the ominances when he performed the work, but he mst 
have known the provisions of the ordinances under which he was 
spreading assessments, and it umst be presumedthat he knew the | 
lew app Licable to those provisions. ihe item ($5.00) for 
postage and stationery was a part of the same transaction md a 
psrt of the cost of making the assessment. 


but it is said under the pleadings the judguent was pro- | 
perly rendered because in appellant's last affidavit of merits 


it did not mention this defense em therefore it was waived. As 


we have before seen, the parties went to trial with no plea on | 7. 


file. There was no objection to proceeding with the casewithout 





an issue joined; therefore that error is waived. Devine v. Chicago 
City Ry.Co., 237 ill. 278. 


There was an effort to support the plaintiff's demand by 
evidence. In case of a default, if the plaintiff undertakes to 
prove his demam and the evidence introduced shows that he has no 
legal claim against the defendant, he is not entitled to a judgment. 
It may be that adefendant camot avail himself of a legal defense 
not set out in his affidavit of merits if he filesone, but that > 
is quite different from saying that a failure to set out a defense 
in an affidavit of merits or failure to plead and file any affi- 
davit of merits entitles the plaintiff to a judguent on evidence 
that shows he has no legal demand. | | 
The judgment is reversed, and, as there can be no recoery, 
the cause is not remanied. 


Reversed. 
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We find that the entire demand of appellee 
is for services and supplies furnished appellant in 
making assessments under its two ordinances, each 
providing for a local improvement by special assess- 7 
ment in accordance with an act of the general assembly 
of this state entitled "An Act Concernim Local In- 
provements", approved June 14, 1897, in force July 1, 
1897, and the amenduents thereto; that each ordinance 
provided for the expense thereof and the expense of 
making, levying, and ‘collecting the special assessment. 


for said improvement from the fund raised from such 





assessment, and that proceedings unier each of said 
ordinarces were abandoned by appellant, and that no 


money was collected in either. 
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STATE OF ILLINOIS, | .. 
SECOND DISTRICT. i 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In TesTimMOoNY WHEREOFP, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
day of in the year of our Lord one 





thousand nine hundred and ees 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


at Ottawa, on Tuesday, the second day of April, 


of our Lord one thousand ning* hundred and eight~- 


pr 
and for the Second Distrigt of the State of 
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CHR}ISTOPH DUFFY, Clerk. 
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BE IT REMEMBERED, 


APR 9 


the Clerk’s office of said Court, 


following, 





that afterwards, to-wit: on 


1918 


the opinion of the Court was filed in 


in the words and figures 


to-wit: 


Gen. No. 6496. Agenda No. 49. 
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Appellee, 
—vs- Appeal from Peoria, 
Jefferson Deposit Company, 


ppéllant. 


Moraes. Bi 


This is an action on the case brought by David Thede, ’ 
appellee, against Jefferson Deposit Compony, appellant, to 
recover under section 29 of onr \orkmen’s Compensation act 
$474.50, the amount of compensation paid by appellec under 
the act to his eaployee, Alonzo Christian, who it is claimed 
was injured by the negligence of appellant. If appellant 
is liable there is no question about the amount. A jury 
trial resulted in a judgment for that sum. The controlling 
questions presented on this appeal are whether appellant was 
guilty of negligence which was the proximate cause of 
Christian's injury, and wether Christian was in the exercise 


of ordinary care for his own sefety at the time in question. 


Appellee was engaged in the teaming business; Christian 


was in his employ. Appellant waintained and operated an office 


building in Peoria. One of the tenants was the Peoria Journal 
whose press rooms were in the basement of the building. ‘the 
print paper for the Journal's use was habitually transported 
by appellee's men to the building ona two lorse wagon. In 
the rger of the building abutting a public alley eighteen feet 
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wide there was an opening or doorway sbont six feet wide and 
seven fect high, three an’ a half feet above the surface of 

the alley. An hydraulic elevator ran from the bottoa of this 
ledge at the bottam of the doorway the thickness of the wall 
(about two feet }. fhe elevator was used only for freight and 
only by those bringing heavy materials to or taking then from 
the tenants of the building, and wes always operated by whoever 
might so use it. 


fhere were two corrugated iron getes of about the same 








size for the purpose of closing the doorway, arranged one above - 
and the other below the opening, meeting in the center when clos-— 
ed. To open or close them it was necessary to work by and. — 
On the day in qestion Christian with two other euployees of oS aa 
pellee was hauling large rolls of paper to the .ourmal company, 
which were taken to the basement by means of saic elevator. | 
The men were using a flat wagon vpon which could te placed five 
of these rolls crossways, taking up practically the entire space 


of the wagon. fhe driver sat on the front ue and to get to 


from the wagon. Christian and the other tivo wen had hauled two ; 
such loads of paper to the Journal in the forenoon of the day. 
«After delivering their second load they left the gates open and 
the elevator up flush with the ledge or bottom of the opening. ois, 
They returned with a third load shortly after noon, Christian 
driving. The other two men got off the wagon before they 
‘reached the ‘Georvey for the purpose of blocking the wagon, 
‘there being a -glight down grade of the pavement away from the 
ing. | | When the wagon was backed up it took up the entire 
: “spe oo Et the opening so that the only way to get to the ledge | 
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from the front was to go over the rolls of paper, or get cown 
 4dnto thea lley and climb up at the rear. Christian testifying 
for appellee at one time says that as he backed the wagon up 
and before he started to walk back he saw that the elevator was 
Gown at the bottom. At another time he says he did not notice 
i ' was down until after he had started to walk hack. ‘The five 
rolis of paper were cach seven feet long and about three feet 
in diameter. After Christian got his wagon in position to un- | 
load, he got up and started to walk back over the rolls of paper | 
:= the ledge or bottom of the coorway where he could stand and | 
bring the elevator to the top. it had been snowing, and the 
top of the rolls wes slippery. ‘jhen he reached the middle or 
the third roll he slipped on the snow and fell forward and into | 


the shaft, receiving the injury complained of. 





The only negligence of appellant charged or argued is 


that it failed to properly protect this doorway, and to sustain | 






ifs contention appellee introduced evidence teniing to show that 
it was somewhat difficult to close > Bhe doors. Christian wes 
perfectly familiar with the situation and had left them open 


ficult of operation. There was no reason for closing Shem 


: between two trips of aypesies’s men to deliver — 


Braces not dangerous to pedestrians or teams using the alley. 
‘Fhe panes had: to be open = or maser. = 
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safe place for a workman to alight if he fell. The danger was 
obvious at any time when the doors were open and wazons were 


unloading. It was the “uty of the workman to guard against it. 


- brought by Christian. Under circumstances such as these a 
‘plainti fi cannot recover ior injuries occasioned by danger of 
which he had notice. Ualvert v. Springfield Light Co., 231 cre 


290; Pepho v.The llerchants Loan & Trust Co., 168 I1l. App. 5lle 


There was nothing obscure about the danger. Christian | 
had not only worked et that place in the forenoon of the same | 
day, mt had worke’ there often before and knew the situation 
; “thoroughly. He failed to cvard against a known and dbvinex. 
danger, and his injury resulted from his want of exercise of 


required care. . . 


Other errors are assigned and arcued. The question is 
raised whether the declaration states a cause of action, but we 
conclude that on a consideration of the facts taken most strong 


ly for appellee he is not entitled to a verdict; therefore the 


Reversed. 


We find that appellant was not guilty of the 
; _ 
nig Ligue —s in the ce@jaration, and | 


f Raines oe was guilty of allt contributing to roy | 
eae injury complained of. 
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I, CHRISTOPHER C. Durry, Clerk of the Appellate 
Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In TESTIMONY WHEREOP, I hereunto set my hand and affix the 


seal of the said Appellate Court, at Ottawa, this 





day of —in the year of our Lord one 
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BE IT REMEMBERED, that a terwards, to-wit: on 
APR 9 1918 


the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 





Gen. No. 6aL0 Agentla No.5. 
Le 0. Lagheton, Admm. ,etc. 


Appellant , 2 1 0 if vA. 4 5 » 


-vs- Ap eal frou circuit court 
Peoria county. 
Katherine Barnett, 
Appellee. 
This is a citation procecding for the discovery of assets 

under section 61 of our \dministration act (J.% A.pgf. 130). 
The appellant, Le 0» lagleton, aduinistrator withthe will an- 
nexed; of the.estate of Lowise Delong, aecease., filec im = the 
probate wourt: of Peoria county his statement under oath that 
he. believed; Katherine: barnett, appellee, had in her possession 
and,refuse« to deliver to him, thirteen bondscissued by the First 
Methodist; Episcopal Church of Peoria, described by number, of the 
ageregate,face yvalue-of,91000; also one promissory note of 
L.@.Hinekle.and-Dr.,J,0.Roberts, principal $1020.; and another 
promissory note of Jawes Jordan, prineipal $3500.; also. other 
sums.of money, the -pryperty.of saidpestate. Citation issued. 
There.was,a hearing before the probate judge and a finding by 
himthat the property described in the petition belongec to 
appéliee and was no-part ofthe estate ofideceased, ands a 
judgiuent dismissing fhe petition, coupled withan order that $500. 
funds of the estate hele by appellee for therpurpose of burial 
expenses, and work on the cemetery lot in Schnectady, New York, 
where deceased was buried, should be held ‘by her and accounted 


for .to the court. 


~ fhe administrator appealed to the circuit court ,where 
the partiés appeared; <lso appeared Artems D.Watson, en heir of 
—_. 
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testimony first introduced on the hearing in the circuit court. 
Afterwards, April 14, the parties xppeared, pre: ented, and the 
court passed on objections so noted. He Bory Seat eppelree 
was a competent witness because she was brought into court and 
required to show cause, and also that her testimony was com- | 
petent because objection to it is waived by the objection in- 
terposed that it is immaterial, incompetent and irrelevant; 
thut if she was incompetent in the inception that had been 
waived by subsequent objections; also, that her testinony 
should be held competent because it was all read to the court © 
without any question being raised relative to her competency as 
a witness; that objection was first made after all the testi- 
mony had been submitted to the court and sfter the court had 


passed upon the merits of the case. 


Excluding appellee's testimony as a witness in her own 
behalf, the record shows that she is a dressmaker about forty 
, years old residing at Peoria, lllinois, where Louise De Long, 
appellant's testate, died in llay 1916, aged about seventy-five 
years, leaving an estate as claimed by appellant of about $13,000. 
Mrs. DeLong and her husband becameacquainted with apyellee in 
1905. Their business and social relations were intimate. 
They lived near each other and appellee often rendered them aid 
in caring for them. This condition continued until July 1911, 
when lir.DelLong, the husband, died possess@d of considerable pro- 
perty, which all passed to his widow, he having no near relatives. 
She was at the time seventy years old, in infirm health, suffering 
with chronic tic douloureaux. Her hasband's death left her 
alone, and she went to appellee's house after the funeral and 
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stayed there six or seven weeks, appellee assisting her in getting 
her things and business ready to take a trip to Valifornia. irs. 
DeLong went to California and stayed there until ify 1912, appellee 
in her absence acting as her agent in caring for property she had 
in Peoria. When she came home she vent to live with appellee 


permanently. 


Before her husband's death she had become acquainted with 
E.C.iicCabe, an attorney of Yeoria, in whom her husband bad con- 
fidence. She consulted with him in the settlewent of the cstzite 
and about the disposition of her property by will,which he fax 
finally, before she went to California, drafted for her. It 
contained a bequest to appelleeof $800. and she told licCabve that 
she owed appellee a great deal for taking care of her and wanted 
to give her something besides what would show in the will; that 
she had a relative that would be an officious meddler and she did 
not want any contest or trouble over her estate, and did not want 
a large auount put in the will for appellee for that reason; that 
she expected to pay for her care amd nursing; that appellee was up 
night and day in her home, and she could not get so good care in 
the hospitals or anywhere else; that she expected to pay appellee 
for if and expected to pay it in her lifetime, and to pay it from 
time to time as she got her property sold and reduced to cash; 
but she wished appellee to have the $800. mentioned in the will 


as a gift outright in addition to any service rendered her. 


Dr. J.C.Roberts was the DeLong's family physician and 
of Mrs. DeLong until her death. He had also been employed by 
appellee and enjoyed the full confidence of these women. Ap- 
parently on his suggestion licCabe's services were dispensed with 
and L.CsHinckle, an attorney of Peoria, was substituted as the 
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legal adviser of If rs. DeLong. There was concerted action be- 
tween the doctor and this lawyer from that time on. The assets 
of Mrs.DeLong's estate at the time of ber ceath as claimed by 
appellant were nearly half in promissory notes of this doctor 


and lawyer. 


In January 1913 Hinckle drafted a will for i'rs. DeLong, 
the contents of which does not appear, and later he drew up another 
will for her, which was executed March 17, 1914. ‘his will is the 
one probated, but it does not appear in the record here. Hinckle 
was one of the attesting witnesses, and appellee, her son, and Dr. 
Roberts were among the legatees. When Hinckle first testified 
in this case he swore that lirs.DeLong was not competent to trans- 
act business for three years before her death,which included the 
date of this will. He was sharply cross-examined about loang 
that she had made him and business that he had transacted with her 
during that period, andafter leaving the witness stand he returned 
and asked to correct his testimony, saying that he thought lirs. 
DeLong was competent to mke a gift at the time she made the will, 


and up to two years before her death. 


Of the property in controversy here the Jordan loan- 
$3500.- was made in the spring of 1915. The liethodist church bonds 
were procured the following summer and fall, aml the Hinckle- 
Roberts note was executed in January 1916. All of these trans- 
actions were coniucted by appellee, Dr.Hoberts, and Hinekle acting 


together as agents of lirs.DeLone in the care of her estate. 


4 creditable, disinterested witness testified that in 


-Febmary 1916, lirs.DeLong was strong sentally and then asked her 
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to write on a printed form- said she wanted appellee to mve some 
things and did not want appellee's husband to have them; that at 
lirs.DeLong's dictation she wrote a japer, which was introduced ag, 
exhibit 19, and read=- " Feb.26, 1916. Received from lirs. Kate | 
Barnett value in full for all notes, bonds, checks, certificates, 
money and valuables of all descriptions 1 leave in her possession,|' 
which she, lirs.DeLong, then signed, and at the sane time showed 
the witness the securities herein question end said that she had 
given appellee »ersonally those papers and she would have a great 
deal more than those. idwin Barnett, appellee's son,testified 
that he is a physician and surgeon located at Uhicago, twenty-two 
years old; that he was home from his school at Christmas 1914; 
that Hinckle came to the house and he heard him ask iirs.De Long 
for some money to make a loan, and irs.DeLong objected, saying 
she wanted to buy some city bonds for appellee because she under- 
stood that city bonds if she gave them into appellee's possession 
would belong to her, and Hinckle told her th:t he had the very 
thing she wantec, mentioning the liethodist church bonds, that were 
like city ponds; and appellee could hold then and they would be 
her possession; but he was anxious to have some woney for the 
loan he mentioned, and asked iirs.DeLong why she did not take her 
money from the Illinois Valley Trust Company and put it inte 
things was to loan money to some one and ve the note payable 

to themselves and endorsed on the back, am that would be the 
property of the one holding the notes, and it wes not necessary 
that such things be scheduled in the will when filed; that lirs. 
DeLong said she wanted to make appellee a gift and was willing 


to take the church bonds and notes made out as he sugvested so 
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thet they would be the property of whoever held them. lirs.De Long 


said that wes a new idea to her, but it seemed a good mggestion. 


Excluding the testimony of appellee as @ witness as to \ 
all matters that occurred in the lifetime of lirs.DeLong there | 
remains evidence that lirs.DeLong soon after her husband's death | 
determined to give appellee a considerable part of her property | 
in some way other than by provision in her will; that afterwards 
she had a part of her property converted into securities that | 
would pass by mere delivery so that she might accomplish that | 
purpose; that she understood there must be a delivery of the | 
securities in her lifetime; thatshe declared a few months before | 
her death tht she had given those here in question to appellee; 
that they were in appellee's possession after iirs.DeLong's death, 
We conclude that these facts support the conclusion that the 
securities in question were delivered to appellee by lirs.DeLong => 
and were in her possession and under her sole control in lirs. 


DeLong's Lifetime. O'Connor v.liessinger, 183 111.App.l. 


Appellee was a competent witness to testify to any 
pertinent mtter or thing occurring after the death of lirs.DeLong. 
Dr.Roberts, and dinckle, the attorney, cach testified to various 
matters tending to show that these securities were not claimed by 
appellee until sometime after lirs.DeLong's death. They also 
testify that appellee insisted that the will left by lirs.DeLong 
should not be filed, but that a page of a fomer will should be 
substituted so as to make her tl: principal legatee; tmt Hinckle 


refused to be a party to any such transaction and appellee was 


very angry. Appellee testified, in substance, that Dr.Roberts 


told her that linckle was going to demand a lerge sum of her as a 


consideration for testifying favorably as en attesting witmess 
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to the. will; that she would see Hinckle, and the doctor would be 
present, and he, .inckle, would claim that a part of the sum 

lie demanded was to be given the doctor, but she mst not believe 
that, because anything that he, the doctor, might gef in the trans- 
action he would give her. She testified that she did meet both 
of those men and Hinckle proposed that he would substitute another 
sheet in the will makim her practically the sole legatee if she 
would give him certain of the securities that he uentioned; that 
if she would not do that he would testify as a subscribing witness 
to the will that the testatrix was not of sound mini when she 
executed it, and that woulca leave all the property to go to lirs. 
DeLong's heirs; that he could mke terms with the leirs if he 
could not with appellee. The son of appellee testified to a con- 
versation that he heard between her and Dr.Roberts about the 
transaction, corroborating appellee in her statements. It is 


clear that either appellee and her son, or Dr.Roberts and iinckle 





are guilty of deliberate, wilful perjury in their testimony about: 
that transaction. Any court or jury believing what either side | 
swore to as to that would entirely discredit the entire te stimony 
of the other two witnesses. We cannot say irom a reading of the | 
| 


the application of the familiar rule that the credibility of > 


witnesses can be best determin d by those seein: them and hearing 


record which should be believed. It is peculiarly a case for 


them testify. The probate judge and the ciramit judge each had | 
| 
that advantage and came to the same conclusion. We camot, irom | 


a reading of the record, say that they were mistaken. 


Whether appellee's testimony as to occurrences in the 
- Lifetime of the deceased should be excluded is an interesting 


question, but not, in our judgment, controlling. Although she 
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was cited under the statute to appear, she did not, for that 


reason alone, become a competent witness im her own behalf. By 


the terms of the statute she might or not be @xamined by the 
court. ‘The ourt was not required to examine her. Kepple v.' 
Crabb, 152 111. App. 149; lierchants Loan & Trust Co., v.igan, 

143 Ill. App. 572. In Rimrd v.Lasley, 143 111. App. 400, \ 
it was held that a failure to permit a party cited under this | 
statute to testify at her ow request was not error; tht the |: 


question was left by the statute to the discretion of the wourt. 





We concur in that view of th law, but it is mt clear tht the 
record before us presents that question. 4 transcript of her 
testimony given in the probate court was read without objection. | 
There was a stipulation entered intobefore that, that either | 
party might object, but it seems from the recital of the trial | 
court, which we think is sustained by the record, that the court's 
attention was not called to any question concerning her competency 
as a witmess, or the coupetency of her testimony, until after the 
entire testimony was inam he had indicated his decision on the 
merits. ‘his method of wocedure was agreed to by counsel and 
néither party can here complain of it, but the court does not 
seem to have acquiesced in that method of trying the case. Perhaps 
he was not bound to. hat question is not mech discussed by 
counsel here and we will not undertake to go into an cxamination 
of the authorites on it. If her evidence as to matters occurring 
in the lifetime of deceased ani her transactions with the deceased 
is competent and to be considered like that of a disinterested 
witness, little if any, question is left that there ws an executed 
gift to her of the property in question. But we rest our | 


SéGision on the ground beforestated, that there was other com- 





petent sufficient evidence of an executed gift. 
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Appellant 's counsel devote considerable space in their 
brief to the proposition that a fiduciary relation execited ls 


appellee and the deceased,and that the gifts,if they were exe- 





cuted, should be held the result of undue inflweme. They also 
contend that at the tim when the gifts are claimed to ve been 
made deceased was not of sufficient wental capacity to transact 
business. We find in the record sufficient evidence supportig 
the conclusion that iirs. DeLong was at the time in question a 
woman of vigorous intellect, perfectly understanding what she 
was doing, and acting freely and intelligently in the execution 


of a plan that she made years before her death. 


The receipt signed by lirs.DeLong in Febriary 1916, was 
introduced in evidence in the probate court,there examined by the | 
court and attomeys, and lost. Appellant strenuously objected 
to the introduction of its copy on the trial in the circuit court 
and argues that it was lost through appellee's fault and because 
there were indications in the lendwriting of the original receipt 
prejudicial to appellee. ie think the evidence fairly shows the 
loss of the receipt was without the fault of appellee and fur- 


nished a sufficient ground for the introduction of a copy. 


There is no question that lirs. DeLong in her lifetime 
gave appellee $500. with directions as to its expenditure in pay- 
ing her burial expenses and improvements on the cemetery lot. 
Appellant in his statenent of facts here states that as the fact, 
but locates the time different from that stated by appellee. It 
appeared on the trial in the circuit curt that a mrt of this 
a money had been expended by appellee and a part was still in her 

“possession. The court directed that as to the lalame of said 
~ sum- $300. which she holds 2s trustec- thet she shall within 
-10- 
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six months complete the improvements and report to the curt her 
expenditures in the premises, but shall not take credit for any 
compensation except her actual expenses, and should brig into 
court with the report the balance remaining af ter the payment 

of said expenditures, to be turned over to the administrator. 
Appellant says the court hed no power to create a trust, which 
is tme. The order did not create one- it simply recognized 
one that had been created by lirs.DeLong. There was some evi- 
dence tending$ to show thet any balance unexpended of this fund 
remaining in appellee's hands was to become her property. She 
assigns no cross error; therefore the only question is whe ther 
the estate was harmed by the order. fe cannot see that it was, 
and if that part of the proceeding was informal it should not eas 


be hci revesible error. 


It is objected that the son of apjellee was not a com- 
petent witness begause it is said he was an interested rty. 
It does appear that he is a legatee mmed in the will. Apparently 
he was testifying against his pecuniary interest. It is well —~ 


settled law that an interested party may so testify. 


Finding no reversible error in the record, the judgment 
is affirmed. 


Affirmed. 
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STATE OF ILLINOIS, \ " 
SECOND DISTRICT. ese I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
day of = ___in the year of our Lord one 





thousand nine hundred and nfae, 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and\ held at Ottawa, on Tuesday, the secondfday of April, 


in the year of our Lord one thousand nine h 
een, wifhin and for the Second District o 
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Illinois; 
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the State of 
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Present--The Hon. DORRANCE DIBELL, Presidihg Justice. 
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Hon. DUANE J. CARNES, Justi 
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REMEMBERED , that afterwards, to-wit: on 
1 ny 


ay E 
APR 9 1918 


the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 


—_— 
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Gen. No. 6519. Agenda lo. 66. 
A.D.Chatelle, 2 1 Q ].A. 4 r4 5 
Appellant, 

-Vs- Appeal from Jo. Daviess County. 
+ehnels Central Railroad 

Oui , 

aed Appellee. 

Carnes, P. J. 


In June 1915, appellant, A. D. Chatelle, lived in the 
village of Warren, illinois. Appellee's railroad rums east and . 
west directly through that village. A public highway runs north 
beyond but near the west boundary of ‘larrem and about one wile 
west of its north and south main street. Appeliant started from 
Warren to drive to Darlington, ‘/isconsin, in an automobile with 
three other men. He was sitting on the front seat with the 
drivér. He was not the owner or in control of the car, but the 
guest of the other manbers of the party. They drove west to that 
highway and then turned to cross the railroad about halfa mile 
from thwre they turned. Om that half mile the view west is at 
points obstructed by buildings and other obstacles, but a train 
from the west could be seen the last sixty feet of the highway 
before crossing the tracks. When the automobile, running at about 
fifteen miles an hour, reached the crossing it was struck by ap- 
pellee's east bound through passenger train running from forty to 
fifty miles an hour. The autoiwobile was wrecked and appellant hmrt. 
He brought this action on the case for injury to his person 
alleging in one count of the declaration negligence of the de- 
fendant in running its train at a high and dangerous rate of 
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7 
speed approaching said ‘ighway crossing without ringing a bell 
or sounding a whistle, in other counts wilful and wanton negligence 
in so running its train, anc in another count he plead an ordinance : 
of the village of Warren limiting the speed of passenger trains 
to ten miles an hour and alleged that he assumed that the de- > 
fendant in bringing its trains into the village would runat a 
rate of speed enabling it to comply with said ordinance, but the 
defendant was at the time in question about eighteen feet west of 7 
the village of Warren, running at so igh a rate of specd that it : 
could not on reaching the village do so. > 
A demurrer to this last mentioned count was sustained. | =~ ; 
Error is not assigned on this action of the court and no such 7 7 


ordinance was offered in evidence. he general issue wes plead 

to the other counts. ‘here was a trial anda verdict of not : 
guilty, accompanied by a special finding that of the jury that the | 
bell on the locomotive was continuously ringi g from a point eighty 

rods before the highway in question was reached. Judgment for 


the defendant followed, from which this appeal is prosecuted. 


Appellant argued (1 ) that the special finding is against 
the weight of the evidence; (2} that the court erred in giving an 
excessive number of instructions for the defendant ,and especially 
> in giving so many instructions closing with the phrase"Mot guilty’, 
or the phrase "then the plaintiff cannot recover in this suits" 
and (3) that because the declaration contained counts charging 


- the jury that the plaintiff could not recover in the absence of 
PPL ; 
proof of mare care on his part. 
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There was conflict of testimony whether there was a bell 
ringing and a whistle sounding. Appellant and two of his witnesses 
testified that the whistle did not blow. Six witnesses intro- 
duced by him admitted they did not know whether the whistle was 
blown or not. Two other of his witnesses said that they did not 
hear it. Seventeen witnesses were introduced by appellee, who 
testified positively that the whistle was blow, and they beard 
it. Among these seventeen witnesses was a farmer's wife and a 
farmer's boys There was testimony introduced temding to impeach 
the two witnesses other than appellant that testified psdtively 
the whistle did not blow. Apparently the greater weight of 
evidence was that the whistle did blow at the time and place 
in question. Appellant called seven witnesses to testify whether 
a bell was ringing. Jour of them were not positive whether it 
_ rang or not. The same two witnesses that testified positively - 
that the whistle did not blow also testified tht the bell did not 
ring. Appellant himself testified that it did not ring. Ten 
witnesses for appellee testified positively that the bell did 
ring. Appellee's fireman and engineer aaid that there was an 
automatic bell on the engine which started ringing at Galena and 
was not stopped until after they reached the crossing in question. 
Two mail clerks and the brakeman, and conductor of the train tes- 
tified in corroboration of that fact. <A farmer plewing in a field 
nearby and two other witnesses testified that they heard it ringing. 
We see no ground for contention that the special finding of the 
jury was not in accordance with the weight of the evidence. lp ; 


" The court gave the jury nine instructions tendered by the 
_ plaintiff, and thirty-four tendered by the defendant. It is not 
claimed that any of defendant 's thirty-four instructions mis- 


stated the law or misapplied it to the facts except as claimed in 
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appellant's third point above mentioned, but it is argued lle 
that it was an excessive and unwarranted number of instructions | ve 
that must have tended to confuse the jury. Hight instructions 

each concluded with the statement that if certain conclusions 

there stated were reached the verdict should be "not guilty", 

and several others with the statement that if the jury found 

certain facts "then the plaintiff camnot recovr in this suit". 
Appellant well says it is error for the court to give a vast 

number of instructions amounting in the aggregate toa lengthy 

address by the court on behalf of the aefencant. He cites several 
appellate cases in support of that proposition, anc also Donnelly v. 
Chicago City Ry.Co., 235 Ill. 35; and West Chicago St. Ry. Co. v. 
Petters, 196 11]. 298/ In none of the cases cited was the 
judguent reversed solely because of the excessive number of 
instructions. There might be reversible error in giving a large 
number of instructions with numerous repetitions of correct 
principles. But our attention is called to no Illinois case 

that has been reversed for that error alone. It is familiar 
doctrine that a trial court may be excused from giving a good 
instruction stating a correct principle of lew that has been 

stated not so well in other instructions offered and given ior the 

same party, and that inaccuracies in the statement of law and its 
application may be aggravated by repetition in the instructions 
and held reversible error partly because of the repetition. 

On the other hand, as said in Chicago City Ry. Co., v. Sandusky, 
198 I11. 400, there can be no hard and fast rule limiting the 


mumber of instructions. A mumber of concise, clear instructions 
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each of which is confined to 2 distindt branch or phfase of the 


contention, or a distinct proposition of law, is preferable to one 
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long, diffuse and complicated instruction which includes within 

its range all or several of the propositions or phases of the 

ease and attempts to advise the jury as to the diffe. ent and 

independent alleged propositions. We regard the number of in- > 

structions given in the present case excessive. The trial court’) 
might properly have required appellee to reduce the number, and 

perhaps uight have refused some of them because She same principle 

is substantially stated in others, but if each instruction is 

accurate and no other error occurred we do not think the gudgment 


should be reversed for that reason. 


The substantial answer to appellant's third contention that 
the jury were improperly required to find him in the exercise of 
ordinary care at the time in question is that while wilful, and 
wanton conduct of appellee was alleged in the declaration, there 

was no proof supporting it or tending to support it except ap= 
pellent's attempt, which feiled, to sow that the statutory signals 
were not given on approaching the crossing. it was a through 
train, running without stops at Warren and other small stations,| > 
and the speed shown by the evidence cannot be said to be wilful 
and wanton negligence. The more technical answer is that ap- 
pellant did not undertake to submit to the jury the question of 

_ Wilful or wanton negligence, but in two or three of his general 
instructions covering the while case told the jury that they 

could not find for the plaintiff unless they believed he was in the 
exercise of ordinary care for his ow safety. He cmunot complain . 
“that the court adopted tmt theory. 


_ Appellee urges that the evidence failed to show due care | a 
on the part of appe llant; that he was acquainted with the corssing, hs 
Imew > ne and had be looked or listened he would have know | : 
ais * hot . ae _ a - 
a Se bey 
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of the approaching train in time to warn the driver and avoided 
4 he e ccident. it is true that sufficient care on appellant's part 
might have thus avoided the collision; but he was not in control 

of the car; and whether at the time and place he was exercising the 


care of an ordinary prudent man under the same or like conditions 


we need not discuss or decide. ic are of the opinion that the 





charges of defendant's negligence are not sustained by the evi- 
dence; therefore no ground of recovery is shown and the judgment 
should be affirmed. 


Affirmed. 
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SLA TH OF JLETNOLS, 1. 
SECOND DISTRICT. (SS 7, CHristoPpHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOFP, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
day of in the year of our Lord one 





thousand nine hundred and 





Clerk of the Appellate Court. 
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| AT A TERM OF THE APPELLATE COURT, 
\ 


\ 

Begun and held at Ottawa, on Tuesday, the geuony dey of April. 
in the male of our Lord one thousand nine hundred and eight- 
een, within and for the Second District offthe State of 
Etlinois: \ j 

Present--The Hon. DORRANCE DIBELL, Presiding Justice. 

Hon. DUANE J. CARNES, ireataeef 
Hon\ JOHN M. NIEHAUS, Justice. 


as ae C. DUFFY, Clerk 


E. M.t DAVIS, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
APR 9 1918 


* ra 
the’opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 


Ms Frmk MY, cree, QIO TA, 494 | 


VS A ppe al 4 YOu ciréuit COW 
Lake County. 
City of Highwood, 
fnici pal orperé tion, 
Appel lant. 


fhe appellec, Ji. Frank Uurley, at the time of the 
commencement of this suit, was the owner of two acres of land 
adjacent to, and west of the city limits of the ‘ity of Nishwood 
in Lake county, which ground ne occupied as a home, with his 
family; and had resided there for about twelve years prior to 
the commencement of this suit. uring the time mentioned the 
Gity of Highwood constructed 2 sewer to carry the sewage of the 
city, and as a part of this sewer constructed a catch basin or 
manhole, and near the home ond premises of the appellee. ‘The 
evidence shows that in times of ‘eavy rain the covers of the 
manhole or catch basin would be forced off and the contents of 
the sewer, including sewage, humen excreuents, toilet paper 
and other offensive matter, would flow out and on to the premises 
of the appellee, and thas got into his well, and under his 
habitation, and created stagnant and ill smelling pools of 
water; that sometimes toilet paper and sewage would be spread 
over his lawn, and resulted in offensive odors, causing (ampness 
in his house, deterioration of his furniture, and siclmess in 
his family, and deprived him of the proper enjoyment of his home, 
as well as loss of crops and a number of physical discomforts. 


The appellee comsenced suit in the circuit court of Lake County ° 
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for the damage suffered by him. There was a trial by jury and 

a verdict in his fevor fixing his damages et J1000. The court 
required a remittitur of 9500. which was entered by appellee, 

and the motion for a new trial an. in arrest of judgment made 

by the appellant were thereupon overrule:, anc a judgwent rendered 


ageinst rhe appellant for 700. from £ which this appeal is nro- 


secuted. 


The appellant insists that while there is evidence 
to show that no crop was raised om appeliec's premises during 
certain years and that there were foul otors and siclmess in 
appellee's fawily, yet tliat the evidence was deficinet in not 
showing the kind of crops that were in contemplation, or their 
value during those years, and that the evidence does not show 
the duration and extent of the foul odors, nor the nature or 
extent of the illness of the fomily, nor to what degree sickness 
was caused by the condition claimed; nor how many times the land 
overflowed; and that there is no evidence of the permanency 
of the injuries claimed. It is true that the evidence is 
somewhat deficient in the details of the pecuniary loss or 
damages suffered by the appellee, but it is sufficiently clear 
to show that appellee did sustain actual and substantial 
damages. The principal clement of damage is clear and un- | 
doubted; namely, that the appellee suffered great physical dist 
comfort, and was greatly injured in the enjoyment of his home, 
and that he was seriously deprived of the comforts which are 
usvally incident to the home because of the wudition of 
appellant's sewer. in that kind of a case no fixed mle for 
measuring damages can be defined, but the c.ount to be allowed 

is laregly left to the SHet judement and discretion of a ju 
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in view of the facts of each parteeuler case. Chicago- 


Virden Coal Go., vellilson, 67 lll.App. 443; Sempp v.basshan, : 
60 I]l.App.85. It is clearly settled as a matter of law ca | 
that a landowner suey recover Camages in consequence of tle \ 7 
construction of a sewer where there ie an outlet near his land ==) 


where noxious substances flowed out of the sewer rendering; the 


air unwholesome end offensive, where the pleintiff had been 7 
annoyed and injured. City of Jecksonville veLambert, 6c ill. 7 
520. fo the same effect are Nevins w.City of Peorie, 41 111. ; 
502; City of Peoria veGillette, 56 lll. 132; City of Aurore v. 
| Reed, 57 111. 30; City of Jacksonville v.Doan, 145 111. 25. Feaetl 
As to whether some of the Camages proven came within : 
| the averuents of the declaration, we camnot pass upon because 2 
the appellant failed to set out the declaration in his abstract; J 
and we must therefore assume that all the clements of injury : 
| proven came within the purview of the declaration. ‘The ap- 7 
| péllant contends that there was error in the fact that no in- 
.. struction was given informing the jury of the correct legal : 


measure of damages; but the law does not require the plaintiff t z 7 











offer any instructions to be given; his failure to offer an 
instruction with reference to the measure cf damages cannot 

therefore be regarded as error. Appellant also urges objections 

to instructions 7,6 end 9 given to the jury for the plaintiff. 

The point made with reference to instruction 7 cannot properly | 

be consicered without taking into account the averuents of the | 7 
r declaration, and inasmuch 2s appellant has not set out the 
declaration in the abstract this matter is not before us for 
consideration. Instructions 6 and 9 are substantially sepail ; 
statements of the law so fer as they pertain to the evidence 
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in the case. here was sufficient evidence upon which a jury 
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~ could estimate the danages resulting to appellee from the 
“injuries proven. And we do not regard the amount of damages 

in the judgment exeessive. The question raisec concerning 

_ affidavits, which were filed in connection with the motion for 

- new trial cannot properly be vassed upon because the effidavits 


alow a part ofthe bill of exceptions, and have never been 


We find no reversible crror in the case; and the 


atfirwed. 





. Wi res a 


! ot moxt sallaqqs otf gnfdl vest’ regained oft at nmites® bLib0 


| eygsush to Javous add b1sg9% dom of ow brs weve eefaufmt 
| giimveonoo Seeisi moijesyp aft  .svioesexe joonrbbtr etd ik 
Tot moisom aft dt im nottoonroo af balit atew doidw Vetivabitts | 
ativsbitis adt seusoed goqs bsees sd Ylssqoxw toomso Teitk woo. 
need isven saved brs Seah eae to {Lid artto’ tre 8 Yor ers 
_  toeredt txsq 8 oben 


J 


ef} bus j;9e8o ait mé torr sid iexey23 -QIt leit ahi . . 
obatlths ef troughs - 


bem LTs 


Gen. No. 6494 
M. Frank Curley, apvellee 
vs Appeal from Lake. 


City of Highwood, anvellant. 


¥iekxuagxdx 
Per Curiam: 

On petition for rcheartng it is shown that the 
affidavits on motion for new trial had been made part of 
the record by amendment to the bill o* excentions. We 
have examined said af*idavits. There are two for defendant 
ard two for plaintiff. They contradict each other, and 
there is no preponderance of proof that plaintiff did make 
imvroper statements to the jury when they visited the 
premises. Moreover this was before the hearing of testimony 
began. Defendant's officers had knowledge of the fact at 
the time. Defeniant should have brought the supposed 
misconiuct of the plaintiff to the attention of the court 
at once by a motion to discharge the jury or in some other 
manner. It could not wait till the jury returned an 


unfavorable verdict, and then for the first time complain. 


‘The petition for r-hearing is denied. 
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STATE OF LLLINOIS, - 
SECOND DISTRICT. cee 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this a 





day of ____in the year of our Lord one 


thousand nine bundred and ——_ 








Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 











Begun ahd held at Ottawa, on Tuesday, the sefond day of April, 


in the year of our Lord one thousand ning hundred and eight- 


een, within and for the Second District pof the State of 


PPLInO? 








Present--TheyHon. DORRANCE DIBELL, Presidang Justice. 


on. DUANE J. CARNES, Justige. 
Hoan. JOHN M. NIEHAUS, Just@ce. 


CHRISTOPHER C. DUFFY, Clerk. 


DAVIS, Sheriff. 


BE IT REMEMBERED, that@afterwards, to-wit: on 
APR 9 1918 the opinion of the Court was filed in 
the Clerk's office of said Court, in the words and figures 


following, to-wit: 
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, Gene No. 6495. Wena whe 
Fred L. Stevens, _ Si ) 1 A AQ 6 
Appellant, my 
~Vs- Appeal from cirénit ccurt 
‘inns bago county. 
patiee Lagerquist, 
Appellec. 
Pat; - This case, 2 suit in assumpsit, was comvenced by ‘he 


appellant, Fred L. Stevens, in the cirevit court of Winnebago 
county against che appelice, “rick lagerquist, to recover Wpon 
& promissory note for the rincipal swx of 94.90, alleged to 
have been wade and delivered by the appellee to Donald-iichards 
Co. for merchandise purchased by the appellee irom said company 





and afterwerds assigned to sonellant, who claims to be a bom 
fide purchaser for value, and without notice of any legal defenses 


$0 seid promissory note, or of ony infirmity in the execution 


thereof. One of the defenses leaded by the appellee was that 
his signature was obtained thereto by fraud and circuuvention; 4 
: appellee also claims that there was a failure of consideration, | 
of which all the assignees of said note led notice; and thet he) 
: appellant was nota bone fide purchaser. There was a trial by 
jury, which resulted in a verdict for the appellee, and judgment 
was entered upon the verdict barring the action on sai note; 
trom this ~aedgnent an appeal is prosecuted. the evidence tends 
to show that the transaction from which the note resulted ,an 
sting sale to the eerie of a lot of —o and ben 
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contradicted testimony of the apellee he was conducting a 
variety store in the summer of 1914 at Rockford, anda re- 
presentative of Domild-Richardg Co. called on him at his 
place of business in July of that year and asked himmif he could 
send him some perfumery and toilet articles on a gonsigmucnt 
basis; that he had two different lots which he wanted to send; 
the price of one lot being 5148.00 and of the other $94.50; 
that when the proposition was first broachec to him he did not 
look upon it with favor and declined to enter into it; but the 
agent called again on the «aie .fternoon between five and six 
ofglock and at first purchased a couple of towels from appellee, 
then again broached the subject of sending him the goods referred 
to. He urged upon the appellee,in order to get him to accept 
the goods, that they were only placed on a consignuent basis ,and 
that he could sell all he could in ninety days and the rest could 
be returned; and he woula have to pay only for what he sold. 
Whereupon the appellec finally consented to take the smaller lot 
of $94.50 on that basis. The agent thereupon asked him to sign | 
a@ paper, and informed the appellee of the contents of th paver, | 
and read it over to him; that what he read of the paper was to | 
the effect that the goods in question were to be consigned to 
the appellee for ninety days,and that he could return any of the 
that were left unsold, and pay for only what he lad sold. The 
agent then asked appellee to sign the paper in two places, at | 
the one place he told him was to be the signature to the consign. 
ment contract, and the other signature he represented was to 
show that the appellee was the owner of the store. It jana 
developed that one of the signatures of the appellee was attached 
raed 
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to the paper was to the note in question, and was at that time 





a part of the paper which the agent read over to him, but after- 


=) 





wards detached. The appellee was born and reared in Sweden, 

his principal education was in his native lehguage. ‘hile he 
could read and write Inglish, he could not do so readily, and he 
relied on the agent's reading of the paper and representations 
concerning the sane as being accurate and true, and had no reason 
to doubt them. Nothing occurred during the course of the trans- 
action, or at the time of signinzof the paper, which contains 
considerable fine print, «nd wes signed by he appellee in 5 some- 
what dim light of the store, tha! would cause appellee to suspect 
that any advantage was beins taken of him, either in the trans- 
action itself, or in the signng of the paper in connection there- 
with. Fraud and circumvention in obtaining appellee's signature | 
to the note in question was a complete defense to 2 re-overy upon 
the note, unless the appellee was guilty of such negligence in 4# 
executing the note and allowing it to go into circulation, as 

should preclude him frow setting up the defense. Taylor v. 

Atchison, 54 111. 196; Pufier v.Smith, 57 111. 527; Ricmrdson 
veochirtz, 59 I11. 313; iiunson y.Nichols, 62 111. 111; Sims v. 

Bice, 67 111. 88; Hubbard v.Rankin, 71 111. 129; Hewitt v.Jones, 

72 111. 218; Sims v.Pyle, 34 111. 271; VanBrunt v.Singley, 85 

Ill. 281; Monihan vy.Coal Co., 193 Ill. App. 314. It is in- | 

sisted by the appellant that in signing the note the appellee 

was guilty of negligence, and that therefore he is precluddd | 
from waking the defense of fraud and circumvention legally ¢f- ag 
fective; that he did not act as am ordinarily gemdm&k prudent 

person would have acted under the circumstances attending the 


obtaining of his signature. This was a question of fact for © [+ 
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STATE OF LLLINOIS, {ss 
SECOND DISTRICT. spi 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 


I, CurisropHER C. Durry, Clerk of the Appellate 


said Appellate Court in the above entitled cause, of record in my office. 
In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this = 
day of in the year of our Lord one 





thousand nine hundred and 





Clerk of the Appellate Court. 
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BE IT REMEMBERED, that afterwards, to-wit: on 


APR 9 1918 


the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


following, 


to-wit: 





Gen. lo. 6505. Agenda 27. 
Harry L. Peterson, 


2107.4. 504 


-Vs- appcal from circuit ourt 
Whiteside County. 
George Swartz, Daniel 
Swartz, and Jfhel Swartz, 
Appel lants. 


Niehaus, J. 

In this case the appelliec, Harry L. Peterson, a judg- 
ment creditor, filed a creditor's bill against the appellants, 
George Swartz, Daniel Swartz am Jthel owartz, in the circuit 
court of Whiteside county, praying for the discovery of property 
and assets of the judguent debtor, Daniel Swartz, for the pur- 
pose of applyigg the sane to the ja yment of his judgment. It 
appears from the averments in the bill and the answers filed 
thereto, and the evidnce heard by the chancellor, that the ap- 
pellee recovered a judgment against Daniel -~wartz in the circuit 
court of Whiteside county on lebrucry 12, 1914, in the sum of 
1482.20, and costs of suit; tht an exccution was issued upon 
said judgment to the sheriff of Whiteside county, and that 
thereafter the a jyellec filed a bill in equity in the circuit 
court of Lee county, alleging thet Daniel »wartz had ma ¢ a frandu- 
lent transfer and conveyance of certain lands in Lee county to 
his son, George W. Swartz, and praying for the avoiding of the 
alleged fraudulent conveyance, and that it be removed out of the 
way of an execution to satisfy this judgment. A hearing was had 
on this bill, and the court found that the conveyance of the 
property, which was attacked by tle alkgations in the bill as 


fraudulent, was not fraudulent; and that thereforelhe appellee 
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he 































21 BOM S94 


A §) C ohatl 0 = valtag ‘ ,moeratal oJ yrral 


turo divoxrto mort Is: ~DV= 
VinwgoU abtfaesat 


o _ : = 


Joins ,sirswe egrosd 
.sd T8176 Load brs | «at LBW 
setae fargh 


-gbut s ,coersdoL «J yrish ,callayqs aft eeso ei d al 
,edasil ais aft tenisgs [lid etrotibsro s beLit siodiber ne at 

’ tivorio odd of ,stuewG Ladd ins strewa Isimst sang gr 088) 
—-ehreq cig to yrsvooatb add tot smiysxq ,ytauoo ob feottdl to ct HOD 
iy odd vot ,stiswd Loin? ,rolde) taavgbst odt to adore 8 bos 
$I etoonsbiuf eid to daca sy add of ause adt satclvgs to 9 cog 
bealit exewens odd bo. [Lid od of aimoaras oct mort ataaqge 
~98 98% tuld sof foocafo ond yd beeaf oom bive oft bas ,odexedt 7 
divorio edt of atusyw4 [sins tan isgs trongbst s barevoost 99 [faq 


¥ 


: to mye sdt of , Sel .Si yr ordei oo Wass ov 9 bieed idl | . 

foqy beszei esw moitvooxa oe Ydt jydive to ateoo bas 08. OMG 
ted? bas .yiasoo ableotidi! to Yiixede od? of asain bise 
: tivotio edd mi ysiupe mt Litd s belit cella; s odd 19 tt 
-wisant 89 aa bad xdreva Joined todd goigelts XPya00 sed 30 cae _ 
' Ot wWusoo 997 ai ebosl gisireo to a bas ed gol at 

afd to ynihiovs edt tot yatysry fas ,stuend .W ogrood , aeee 
uit: to two bevomer od ¢i det bos , oonsysvm09 om Liban ot - begelis 
| bad ee giiisd A. dmaughu, eidd Yleiise od Ho toons a as to yam 

add to scasysvaos odd dsdt basot duos aft ae . 
<8 Ifid add ot emoitsgiis ait perme 'e 
selfaqqs anjsoierodd Jedd bos faba es 


ww | 7 = 


was not entitled to the relief prayed for, and dismissed the 
bill for want of equity. Thereupon, on lovember 10, 1915, 


the appelle: filed the creditor's bill, which is the basis 


of the proceedings here involved, and this bill is a creditor's 


bill seeking general equitable relief in the way of uncovering 


assets of the judgment debtor, which apjellee avers he is en- 


titled to reach and have a pplied in liquidation of his judcmat. | 


And the bill avers the recovery of the judgm@mt, the issuance 


of an execution, the returm of the execution nulla bom, end the 


inadequacy of the remedy at lay. The bill requires the ap- 


péllants to mke answer under ath, which was done; and a re- 


plication was filed to the answers, aml the clancellor heard th 


case upon the bill and sworn answers, the replication thereto, 
and the evidence adduced by tlh parties. The mterial aver- 
ments of the bill are fully established, and it is not denied 
that at the time of the filing of the bill in qestion the ap- 
pellant, George W. Swartz, was indbted to the judguent debtor, 
Daniel Swartz, for the full amount of tle purchase price of 
$12,800.00 for the Lee county lend, the transfer and conveyance 


of which had been attacked in the previous bill of complaint; 





that the indebtedness was represented by seven promissory notes, © 


all dated October 7, 1912, six notes beim for the sum of 
$1800. cach, due and payable in three, four, five, six, seven 
and eight years after date ressectively; and one note lieing cue 


and payable nine years after date, all of said notes drawing 


interest at th rate of 5% per annum, and that tw of said $1800. 


notes, together with interest on allthe notes, were due to the 


judgment debtor, Daniel Swartz, from the appellant, George Swartz; 
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that the total anount foud to be then me Daniel Swartz from | 


George ] . Swartz was $4888.00, and the court therefore adjudged 
| 
, 


i 


and decreed that out of the woncys so found due from Georze to 
Daniel Swartz thet the sum of $1758.14 be paid by ap»cl lant, 
George Swartz, for the satisfaction of sid judguent. An apyetx | 
appeal is prosecuted from this deree and it is cmtended that the/ 
decree rendered in the first proceeding to set aside the convey- | Ca| 
ance of the Lee county land amd to remove it out of the way of 

the levy of an execution is a bar to this proceeding. And it 

is argued tat the appellec, as judgment creditor, might have | 

had the relief which he obtained in this case in the first pro- | of 
ceeding, and that therefore the decree rendered in the firet | 
proceeding mst be r garded as yes adjudicata. We are unable to | 
concur in this view of the case. The general rule oncerning 
res adjudicata , as defined by our supreme court in the case of 
Hanna v Read, is as follows- " Whether the adjudication relied on 
as an estoppel goes to a single question, or all the questions 
involved in the cause, the fundauental principle upon wich it is | 
allowed in either case is, tmt justice and public policy alike 
demand that a matter whether wmnsisting of one or many questions, 
which has been solemnly adjudicated by a court of competent 
jurisdiction, shall be deewed finally and conclusively settled 

in any cubs equent litiga tion be tween the same parties, where 

the sam question or questions arise." Hanna v.Read, 102 Ill. 

996. And in Stone v.Salisbury, 209 Ill. 56, th court makes 

this addition:l application of the mle stated as applied to 

the facts involved in that case- " As to the rule of res adjudicata 
here invoked, the property affected by tlis proceecing is differnet, 
and other yroperty than that involved in the suit and poceeding 
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relied upon; and it seems to be well established that before the 
rule has application in such a .ase it mst appear that the 
identical question was in fact adjudicated in the former pro- 
ceeding. The distinction seems to be that where the sewnd | 
suit is about the sam matter or cause of action, then all mt- 
ters that could mve been, as well as all matters tht actually 
were put in issue and determined in the former suit are pre- 


| 
sumed to have been put in issue, md as to them the mle applies; 


‘but when the second suit is to a different cause of action, or 


in reference to a different mtter, or relatim to different pro- 
perty, then the rule bas no epp lication except as to mch matters 
as were actually in litigation and actually dedided in the former | 


proceedings relied upon as res adjudicata." 


The former proceeding here refrredto was different 
in character from the proceedim here involved, and the subject 
matter of the suit was different; the property affected thereby 
was different; the relief prayed was different, so that neither 
the cmse of action, nor the property, nor the issved involved, 
nor relief sought, were the same; and under the averments of 
the bill in the fomer proceeding, while they were sufficie nf 
for the purposes of that case, tl appellee could not lve obtain- 
ed the general equitable relief, which is the object of the 
present bill. Ina long line of decisions mf our supreme court 
has carefully out lined the distinction be tween a proceeding 
in equity to set aside a fraudulent conveyame, out of the way 
of the Levy of an execution, and a creditor's bill for the 
discovery of property or assets of a judgment debtor, to satisfy 
a figment. And this distinction was again emphasized in the 
case of Rice Co.v.licJohn, 244 111. 2044. The language there used 
is clearly applicable to the question here under consideration. 
<i 
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The court sayd- " This was a bill in aid of an cxecution, md was 
not, in its strict sense, 4 creditor's bill whereby the creditor 
seeks to satisfy his judgment out of some equitable estate , which 
is not liable to levy «md sale under an execution at lav. The 
only purpose of this bill was to remove a fraudulent conveyance 
out of the way of an executioon. There is a clearly recognized 
distinction between the two classes of creditors’ bills. Under 
@ bill in aid of an execution the creditor my proceed as soon 
as he obtains judguent , ami before execution has imsued, while — 
on the other hand, before \e may proceed under a creditor's bill 
proper, he mst exhaust his remedy at law by obtaining judgment, | 
execution, and a returnof the execution, mlla bom, or un- 
satisfied in whole or in part. Mliller v.Davidson, 3 Gilm.518; 
Dawson v. First Nat Bk. 228, 111. 577. The relief afforded by | 
a bill in aid of an execution, is of a different character than 
that afforded by a creditor's bill. Under the former the only, 7 
relief granted is to xt asi& the encuuibrances or conveyances _ 
therein specified as fraudulent , while under the latter any | 
equitable estate of the cefendant my be reached." The court) 
in the above cse also emphasizes tle proposition that no Bots \ 
are properly in issue, unless clarged in the bill, md no | 
relief can be granted for mtters not charged; and it is fundamental 
that a party mst stand or xx fall by the case mpde out by his 7 
bill. Rowan v.Bowles, 21 I11. 17; Helm v.Cantrell, 59 Ill. 524; 
Langlois vePeople, 212 111. 75; Stearns v.Glos, 235 I1l. 390. 
It is clear from the averments in the prior bill and the decree 
rendered in the prior proceedings, that it was merely a proceeding 
to set aside and remove out of the way of an execution an alleged 
fraudulent conveyance attacked therein, and that this was the 
only issue, passed upon and adjudicated; ami that under the aver- 


4 ments in the prior bill the op llee could not have obtained any 
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equitable relief but that; and wuld not have obtained the relief 
he seeks in the case at bar. The fact that the appellee wight 
have changed tle character of his bill and the relief sought for, 
and by obtaining leave of ourt might have amended go «s to mke 
his bill one for general equitable relief, does not estop hin. 

He had a right to pursue the remedy sowht in the prior pro- 
ceeding to the end, and them file another bill conegerning a 
different matter,-nd secking a different relief to justify his 
just demands. nd the matters which appellee might mve browht 
into the case for adjudication by way of amendment of his bill, 
do mt make then ad judicated mtters unless they were involved 

in the proper scope am purposof his bill. It is apparent, 
therefore, that the principle of res adjudicata has no applica- 


tion to matters involvedin t is case, nor to the relief prayed 


* for'e The decree is affirmed. 


Affirmed. 
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STRATE OF [LLLINOTIS, | .. 
SECOND DISTRICT. per I, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In Testimony WHEREoF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
day of -in the year of our Lord one 





thousand nine hundred and — 





Clerk of the Appellate Court. 








Begun and held 
in the year 
een, within 


| Lil ino i si: 


: ¥ 


Rresient-- The Hon. DORRANCE DIBELL, Presidin 
Hon. DUANE J. CARNES, Justice 
Hon, JOHN M. NIEHAUS, Justi 
CHRISTOPHER C. DUFFY, 


E. 


6309  ° }3#&° 


pho vd \ ear as /» 
10 2 
Z1LOT.A. 506 
AT A TERM OF THE APPELLATE COURT, 


at Ottawa, on Tuesday, the second d of Apri, 












of our Lord one thousand nine hungred and eight- 


and for the Second District of e State of 


Justice. 


M.\DAVIS, Sheriff. 
\ 


on 


BE IT REMEMBERED, that afterwards, to-wit: on 


APR 9 1918 the opinion of the Court was filed in 


the Clerk’s office of said Court, in the words and figures 


KoOlLowing, to-wit; 
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John Fischer, et al, | al 0 LA. 5 0 6 


Appellees 
-vs- ; Appeal from Gireuit Court 


4 Henry County. 7 
Edward B. Haxtun, et al, 
. Appellants. 


On or about March 31, 1906, the appellants, Zdward B.Haxtun 
and Sertrude Haxtun, his wife, executed, acknowledged and delivered 
to the appellec, John Fischer, as trustee, a trust deed of certain 
real estate therein described then owed by the appellant, Edward 
B. Haxtun, to secure the money obtained on a loan from the Savings 
Bank of Kewanee. or this loan two promissory notes were executed, 
payable five years after cute; one note was made for $2000.00 with 
interest at the rate of 5% per annum,peayable semi-annually; and the 
othernote for 700% with interest at the rate of 6% per anmm. 
The Hotes were signed by Ldward b.Haxtun, payable to the order 
of himself. The $2000.00 note, which is the oniy one involved in 
this case, was imediately endorsed by the maker and transferred to 
his mother, Sarah A. Haxtun, who thereby became the le gal holder 
thereof; and was the legel holder of this note at the time of her 
death, which occurred about “ay 1, 1913. Sarah a. Haxtwn died 


‘J 


testate in Boulder, Colorado, and George Mi. Strong, one of the 
appellees, was appointed executor of her last will and testament by 
- the county court of Boulder county, Colorado. This suit was 

_ brought by John Fischer, as trustee of the trust deed referred to, 

and by George li. Strong as executor of the lest will and testanent 

of Sarah #.Haxtun, deceased, to enforce payment of the $2000.00 _ 
‘promissory note mentioned, by foreclosing of tre trust deed. 
| 7 he 
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The appellants, Edward B. Haxtum and Gertrude Haxtun, his wife, 
defended against the proceeding to foreclose the trust deed on the 
ground that the maker of the note was not legally lieble on the 
note. The case was referred to the master, who reported that 

the appellant Edward B. Haxtum wes liable, and that the appellees 
were entitled to a foreclosure and a decree was entered in the 
cage in accordance with these findings; and from this decree an 


appeal is prosecuted. 


The defense urged by the appellants is based upon the 
fact that Sarah A. Haxtun after the note in question was srans- 
ferred to her and after she had become the legal holder thereof, cd 
wrote underneath the note in the blank space below the signature 
of the maker, the following words: " fo be cancelled at my ceath, 
Sarah A. Haxtun". This writing was afterwards erased, and in th 
erased condition the note as part of the assets of Sarah A.Haxtun!s 
estate, aftcr her death, came into the possession of the executor. 
Appellants contend that by writing the words mentioned under the 
note, lirs. Haxtun made a material alteration in the note and thereby. 
destroyed its valicity. it is obviéus thatthe writing in question 
is in the nature of a memorandum by which lirs. Haxtun attempted to 
record her wishes concerning the disposition of the note referred to 
after her death, and the uemorandum was clearly not intended by 
irs. Haxtun to become a part of the note, and might as well heve 
been written on another or separate piece of paper so far as its 
legal effect is concerned; nor was there any attempt to change the 


terms of the note thereby. A mere memorandwn under a note by the, 


‘holder of a note after its execution, not intended to change its | 


terms does not amount to an altcration. it was so held in the 


ease of Knowles v.Hill, 25 111. 288. In that case a recovery on a 
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uate for $1200.00 was contested because on the same paper that 
contained the note, which bore 10% interest, the payee and holder 
had written below the signature the following words, "When due to 
draw 15%," that this memorandum did not constitute an alteration 
of the nots and could not be considered as a part of the note in the 
absence of proof that the menorandum was made at the time that the 
note was made and a part of the contract. The same point was 
decided in Carr v.Welch, Exccutor, 46111. 88. It was claimed in 
that case that by writing in the right hand lower corner of the note 
there in question the words "10% after due in red ink, ( the note 
being payable in six months from date without interest ) was an 
alteration of the note; but the court held that it could not be 
so regarded and that the manner in which the words were added to 
the note was wholly inconsistent with any hypothesis that they were 
placed there with any intent of making then a part of the note; 
that they were not incorporated in the body of the instrument, but 
apart from it, and the circumstance alone that the words were 
written in red ink of itself clearly indicated that they were not 
designed by the deceased holder to become a part of the note, but 
were merely a memorandum. The court in that case also emphasized | 
the point that a memorandum may as properly be placed on the face 
as on the back of a note if done in such a mode as to deceive or 
injure no one, and show at a glance that ho fraud could have been 
intended. We are of opinion,therefore,the writing in question 
was not intended to and did not become a part of the note itself, 
and did not change its terms, and that it did not constitute an 
alteration. 


Aside from the controversy about the liability of the 
appellant Edward B.Haxtun on the note referred to, certain questions 
ale 
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his testimony was of benefit to certain heirs of Sarah A.Haxtun, 


ee 


are raised concerning the competency of witnesses, and the ad- : 
missibility of evidence embraced in depositions. It is contended 
by the appellants that George ll. Strong, who sues in his capacity 


as executor, was not cpmpetent to testify because he had an interes 


in the case in the way of commissions 4s executor, and because on 


| 
deceased, and at the same time operated against the interest of ; 
the appellant Edward B. Haxtun as heir of said deceased. It is 
apparent, however, that this is not a suit against Edward B.Haxtun 
as heir of Sarah 4. Haxtun, deceased, nor to enforce a Liability cs | 
arising from his relation to her as heir, but to enforce a | 
personal liability to the estate, and the interest sugeested would 
not therefore disqualify him as a witness. Moreover, he was 
called to testify only to the fact that the note in question was 

a part of the assets of the estate of the deceased testatrix, 

which he had received after her death as executor, and was in the 

same condition in which it appeared to him at the hearing. All 

of which were matters of fact that came te his Imowledge after 

the death of lirs. Haxtun. For the reasons above stated, liarie 

McFerson and Irie Fitzpatrick were also competent witnesses. 


A further objection is made by the appellants, however, to the 


testimony of the last named witnesses whose cvideuce was embodied 
in two depositions which were regularly taken and filed in the case, ) 
It is contended that the maste: and the court had no legal right 


C 


to consider these depositions because they were not formally 


offered as evidence before the master; and that the appellants had 
had no opportunity to chject to the evidence in the depositions. 
‘De sitions when regularly taken, filed and opened, are a part 


f the reaged ima chancery case, and these depésitions properly 
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appear as a part of the record in this case. A lack of op- 
"portunity to object was in no way harmful to the contention of t 
‘appellants and could not have availed the appellants anything ? 
because the witnesses,for the reasomsheretofore stated, were com= | ~ ; 
petent; and they did not testify to anything that materially 
affected the controverted questions in the case. The appellants 
are therefore in no worse position than they would have been if | 


"! ' 
their objections had been made a part of the record at the time the 




















depositions were put in evidence. It is contended that the evi-| 
dence of Edward B.Haxtum and Gertrude Haxtun which was ruled out od 
by the master and the court should have been admitted and con- . ; 
sidered. These witnesses were clearly incompetent under section . 
2 of chapter 51 of the statute concerning evidence and depositions, 4 
which expressly provides thet no party to any civil action, suit > 
or proceeding, shall be allowed to testify therein of his own 


motion, or in his own behalf, when any adverse party sues or defends 
as the executor of any deceased person. It is also insisted 

by the appellants that because Edward 3. iextun during the pendency 
of this suit conveyed the property embraced in the trust decd to 
his wife, Gertrude Haxtun; that the property involved, thereby 
became the separate property of the wife; and bence under section 
5 of the act referred to, which has reference to the qualifications 
of husband and wife to testify for or against cach other, both 
Edward B. Haxtun and Gertrude Haxtun became competent witnesses. 

It is sufficient to say concerning this contention that the ob- 
jection to the competency of these witnesses was not made and did 
not rest on the ground that they were husbeni and wife, but because 
they were parties to the suit and directly interested in the event 

| iis gg the adverse party was suing them as executor of the 
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estate of the deceased person. ‘fhe 


force of this objection i 
wes, in no wise removed or changed by the conveyance of the property 


from the husband to the wife. The record docs not disclose any er 
a 


ror; the decree of foreclosure was proper and is affirmed. 
an 

=e Affirmed. 
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STATE OF [LLINOIS, 


SECOND DISTRICT. ea 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 
Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In TesTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 
day of in the year of our Lord one 





thousand nine hundred and ee 








Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 
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Begun and held at Ottawa, on Tuesday, the second day of April, 
in the year of our Lord one thousand nine hundred and eight- 
een, within and eorauNe Second District of the State of 
Eilinois: 

Present--The Hon. DORRANCE DIBELL, Presiding Justice. 

Hon. DUANE J. CARNES, Justice. 
Hon. JOHN M. NIEHAUS, Justice. 
CHRISTOPHER C. DUFFY, Clerk. 


BE. M. DAVIS, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: on 


| APR 9 1918 the opinion of the Court was filed in 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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ged ahaa A Appellee, 21 0 qT. A. 5 0 8 | | 


-VS- Appeal from Circuit Court 

Livingston county. . 
Meadows Manufacturing 
Company, 2 corporation, 
Appél lant. 


ve 


 Wiehaus, J. 


Alonze D.licCurray,the appellee, while in the employ o 
appellant, the lieadows Manufacturing Company, in the pant 
his exployment fell down an elevator shaft a distance of about 
thirteen feet, suffering severe injuries from the shock,wounds, 
and bruises resulting therefrom. The accident occurred on 
April 8, 1913. Om Sepbember i5, 1915, the appellee procecded 
under the Compensation Act of 1911, under which he had been work- 


ie 


. ing, to recover compensation for his injuries, and filed a 

petition for the appointment of arbitrators in the county court 

of Livingston county. <Afterwards,however, on October 4, 1913, | 
he commenced in the circuit court of Livingston county an action 

on the case, claiming that his exployer was liable to him under 
section a\de the Compensation Act of 1911, because of an in- \ 
_tentional omission to comply with the statutory safety regulations. 
“And this suit proceeded to a trial; but before its conclusion the 


appellee took a non suit by which it was ended without final / 


Judgment. He thereupon resumed the prosecution of his claim 





mder the Compensation Act in the county court, by mking a motion 


to )ve-instate the cause for further proceedings therein- the cas | 
| 


fing been stricken from the docket in the meantime with leave to if 
‘re-imstate— and the case was re-instated, and arbitrators appointed, 
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who made a finding to the effect that the appellee and the ap- 
pellant were operating under the Werkmen's Compensation act of 
‘1911, and hed elected to accept the provisions thereof, and that the 
DaiehLise had sustained accidental injuries in the course of his 
employment; that his wages were twenty cents per hour and ten hours 

per day; thet he had been temporarily permanently disabled ‘from 

2 following his usual occupation am ewployyent for a period of 

624 weeks, beginning with the 8th day of his disability; that he 

was entitled to receive and recovér from the appellant, his em- i 
ployer, $6.00 per week for the 62% weeks mentioned, amounting to 
-$375., and that he was entitled to receive also $25. for first 
aid wedical, surgical and hospital treatment. The appellee ap- , 
‘pealed from this finding of the arbitrators to the cireuit court 


of Livingston county where e triel de novo was hed by a jury, 
and the jury returned a verdict finding that the appellee was en- 
titled to payment for medicel services in the sum of $100; also 


finding that he was entitled to compensation for temporary and 
total disability, and partial permanent disability, and fixed the = 
"compensation for temporary total disability at 56.00 per week for \* 
@ period of fifty two weeks, beginning on April 16, 1913; and 
| fixed the compensation for partial permanent disability at $4.50 } 
er week, beginning on the 15th day of April, 1914, for a period | 
of 364 weeks. The appellant thereupon made a motion for a new | 7 
trial, and in arrest of judgment, which were overruled, and the 
court entered judgment on the verdict, from which jud wnt this 
appeal is prosecuted. 

; a 

“the first point urged for the reversal of the judguet is 
hat there is no evidence in the record tending to show what | sah 
if any, the plaintiff made, or was capable of mking | : 
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after the accident, ond therefore no evidence upon which to base 
the compensation which appellee was entitled to for partial permanent : 
disability. In support of this contention appellant cites the 7 
gase of Carlson v.Avery ilfg. Co., cecided by this court in 196 111. # 
App. 265. The Carlson case, however, is not applicable to the . 
situation presented by the present case. The decision in the 

Carlson case had reference to concitions arising under the findings 

ofa special verdict. In this case no special verdict was rendered, 

tut a general verdict under the issues presented; the presumptions 

arising with referende to « special verdict are entirely different 

“from those arising under a general verdict.  iloreover, in this case | 

there was evidence tending to show that the appellee was able to 

work part of the time at employment similar to that in which he 

was engaged before the accident; and evidence to show that he was 

‘able to work parts of a cay at other different cuployments . From 

the evidence on this point taken in connection with the evidence of : 
his earning capacity before tue accident, the jury were able to, 

and were, fully warranted in forming the estimate of the compensatic F 
“to which appellee was entitled for the partial permanent disability. — 
‘it is not necessary that the evidence to sustain a general verdict 
should be so clear and complete in a case of this kind, that the 
amount of compensation coulc be figurec therefrom with uatheustical 


accuracy. 


‘The appellant also complains because the trial court ad- 


nitted evidence that appellee had little or no education. We are ~ 





of opinion that this evidence was admissible on the question of what — 
Limitations there were On appellee's earning capacity aftcr the 
accident and injury. Graham v.liattoon City R'y.lo., 234 ill. 483; | 
riot of coat veiloodbury, 186 U.S. 450; Sutherland on 5 
ee ea ; £3. ‘ 


<= 2 ~) : : ; | 
aa i 
————— : ae ae ee ae a> _ se ee eee - 








| ered o} doidw megy sonobive on stoteredt bas ,taebFoos oft dts 
eee isidus; sot of boftttme vew solfoyqs dotsdw noid settaqmos “ort 
af? vatio ddefleces noiditeditoo eiifd to groqgwe wl oR deer 
LED OCL mi taco widt Yd Hobgood ,.00 sate row Ay Moal+ted Yo veil 
ad? ot oldsoiiqgs dom ef \ revewor) Youso stoaltted sol? : 6 aae-Ygea 
adt mt weteiosb edT § seubo teeeerg silt yd boinecote sort sstie 
eymiboit afd tebay yoibixe eooitibroy of aomereter bad seco! noe IBD 
,bersbasy wsw tolbiev Isfosqe om easb eist of sto itor Isiooge 8 to 
enottqaracig od gbodmeseig covert oat xeban doibxaev Isteney' s ted 
ipstaltih Yoritas ors toibrev [sivoqe od @betereted atin grteiiee 
| caso. pitt ot ,revosrol = .doLbrev Lsreneg 8 rebas onieits weold> a 
| ot ofds. Bow sellogge edt dons woiits ot patbhoee aonth ive esw's 
of date ai tal of ote tutte heute Gh $s oud aft to ag 00 
| saw of tadd wore of sonshive hoe ytnobtoss oll sorted’ ot 
| ot » etoomvolqus taatstttbh. vedto ts yeb & To ed i18g Srow ob ef 
, to gonabive odd ditw moitoomrom of wolst tatoy eidd' me’ Soabb allt 
,ot olds ovew yrut add ,dnobfoos eit sroted’ yt Posqso osu cea all 
noitecneqmos odt ip stemttes edt amturot mt betastrew TlH s Stow bas 
Wilidserd tmaneiveg Isidrey ef} tot belittse eaw sellogqs’ daltwter 
jotbyev Levene, s mistese of ssmedive aiff tedd yreeesoon tom SHIT 
adi dadt ,inid eid? to evse s af etelquos Sel teelowe of blwete 
Isoidsmodt au Aviv moxtovedd -Soxjed @F Liwod egy ok FO" Ftsfous 


| | re af 0h abe 
| " “-bs duos Ic sind old 85 eusoed ‘eittalquioo 08 Is tual toy q3 oat 


ors sii .moitsombe on vo alttil bad seileqgs: sadd sonebive alate 
tsnw to moiteasp edt mo aldieeimbs asw somebive ‘eidd todd moinige to 
edt oratis ytiosqso gainrse 2'ealleqqs Ms: o1ew oxodt anoited imtl 
jE62 LL SES ,.00.7'H YRLO noodtsii.y madexd. -Vinj ai? bus! taebioos 
on fratvraddén® sOGd .2211. BeLoc. peed booll.v atdumbed ito. eeeenre 


























Damages 1248. 


It is also contended by the appellant that the trial court | 
erred in allowigg the physician who attended the appellee during | : 
the time he was suffering from the injuries he had sustained by \ a 
the fall down the elevator shaft to testify that nephritis and | 

heart dilation resulted from the injuries which appellee received 


by the accident. In this case there was no dispute as to the man- ; 


os 


ner and cause of the injury, and no dispute that there was an 
injury sustained. Under the rule repeatedly held by the supreme >: 
court it was therefore competent for a physician to testify 


directly that a later malady was caused by the accident or original 


injury, upon the sae mrkmeikpxk principle that it wuld have been : 
competent for him to have testified that death resulted from a . 
certain injury. <Aimbrough v. Chicago City Ry.Co., 272 Ill. Tk; - 
Schlauder v.Chicago & vouthern Traction Co., 253 ill. 154; City 
of Chicago v.Didier, 227 Ill. 571. : 


Appellant also complains of the giving of the 6th in- 
struction for appellee in which the jury were told that if they | 
found that the appellee had little or no education, and by reason 
thereof was limited im his ability to find employment, or engage oy) 
in pursuits requiring educational qualification, that they would 
have a right to consider this matter in connection with his phy- ‘ 
Sical injuries in considering their verdict as to the auount whic | 
should be given the appellee. The language of the instruction | . 
is perhaps not as clear as it should have been to direct the L 
_ attention of the jury to the particuler feature of the case in whict| ~ | 
ae eek of education of appellee should be considered; but the | 
_ instruction does not direct 2 verdict, and appellant is not in : 
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position to raise any. question concerning the defect in the word- 
ing of the instruction because it bas not set out its own in- 
structions in the abstract; under these circumstances we must 
assume that there may have been an instruction auong those not set 
out which cured the error, which at any rate was not of such a 


serious character as to make it reversible. 


Appellant also contends thet by bringing the action in the 
circuit court after appelice had instituted proceedings as cleimant 
under the Workmen's Compensation act, he wos estopped in his right 

po recover compensation under the Compensation act under the 

doctrine of election of reucdies. If the appellee made an election 
of reuedies it was made when be instituted the proceedings under 
the Compensation act; and it might be that such an election was a | 
bar to the circuit court proceeding; but the second proceeding which 
he commenced after the election had been made and which was not 


prosecuted to a final judgient, but dismissed, cannot be regarded 


Soo 


as barring bhe appellee frou prosecuting to a final conclusion 


the proceedings first cowienced. 1t was expressly held in 
Flower v.Drumbach that "The circumstance of a party having elected 
one of several remedies by action will not in general preclude - 


him from abandoning such suit; and after having duly discontinued 
it, he my adopt any other rewedy." Flower v.Brumbach,131 Ill. — 
646. And to the same effect are Stier v.Hirms, 154 111. 476; 

Barchard v.Cohn,157 111. 597; Gibbs v.Jones, 46 111. 318; Johnson- 


_ Srinkman Commission Co.,v.liissouri Pacific Ry.(o., 126 Ilo. 344. 
.. We are of opinion therefore, tha: after the non suit was 


i 
: > 3 2 s . _e > 7 : ' { 
_ @ntered in the circuit court proceedings, the appellee was not |— 


- estoppedsto prosecute to a conclusion the srocecdings already 
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Affirmed. 
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STATE OF [LLLINOIS, bss 
SECOND DISTRICT. — 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


I, CHRISTOPHER C. DurFy, Clerk of the Appellate 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In TesTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this __ 





day of in the year of our Lord one 


thousand nine hundred and 
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AT A TERM OF THE APPELLATE COURT, 







Begun and held at Ottawa, on Tuesday, the segond day of April, 
in the year of our Lord one thousand ning hundred and eight- 
een, within and for the Second Distric¥of the State of 
TTGanois: 
Presen --The Hon. DORRANCE DIBELL, Presfding Justice. 

Hon. DUANE J. CARNES, Jusfice. 
\ Hon. JOHN M. NIEHAUS, Jugtice. 

CHRISTOPHER C. DUFFY, erk, 


Eo “Me DAVES. ;Sher:ff- 














BE IT REMEMBERED, th afterwards, to-wit: on 
5 
APR 9 1918 the opinion of the Court was filed in 
foe Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 6514. | Agenda 3le 


Frank Jolmson, et al. 21 0 I.A. 5 i} 0 | 


members of the Corneli 
Improvement Association, . 
Appellants, ne 
-VS= Appeal from circuit court 


. Livingston county. 
George Whithan, 
Appelle ce 


Michaus, de 
Prank Johnson and twelve other parties complainant 

filed a bill of review against George iwhitham, the appellee, and 
later filed an amended bill of review, to which the trial court 
sustained a demurrer fleterposed by the appellee who was the sole 
defencant. All of the complainents in this bill of revicw | 
except F. C. Cusik prayed an appeal to this wurt; and an appeal | 
bond was filed and approved. The appl bond recited an appeal © 


‘by thirteen complainants, and was executed by them. A motion | 


was then mde in the court below to strike such appeal bond from 
the files because no one had signed it as surety, md for other \ 
| 


alleged detects, but the record does not disclose wmt, if a 


was done with that motion. The mmplainants thereupon obtained 


| 
| 


additional time in which to file another appeal bom, md filed 

an appeal bond, which was executed vy thirteen, but to which said 
Cusik was not a party. This ‘ast bond was duly appmwved, and we 
assume the appeal is here by virtue of the last bond. It may be 
that the appeal shovld be dismissed because of the failure of one 


of the thirteen parties to whom the sppeal was allowed to join 


in the execution of the appeal bond, but we pass this question 
inasmuch as it is not relied‘upon by the appellee. 


=~ 














« 
' 

ofS Shreya 
«grad ATOLLS ted? pasts 
| fatal f pgfan dm 

 fxoo dismario aot fs agg a ee meta 

7 YWoroo motenniy fl an Re ws 
* eo alLaggA 


tosristqmoo asitiss tad to ovlawt bas sonnel dae 
bas ,oallogqs afd ,madtid egroof tantage wetver te utd « boltt 
txsoo Iaint edt doistw ed jwotver to [lid -hbebrege ms Bs 
efoa afd asw odw vallaygs add yd boroquadalt er ey ben 
woiver to Ifid eidd at etasrilqmoo silt to ILA. Jans 
Ai ns base ¢dyvo aidd o3 fsayqs ns heysi Ares 0 ai tqeoxa 
s3q ¢ 


a) 


sme heties: bood Imqqs aff .bevotr@m aoe ‘belit asw . 
soijom A  .modi yd bevuooxs esw bas ,etaan iIniqmoo mead ls 
mort dnod [seqqs dove awitute of wolad Jusoo ot fea oben o red d 


xoddo ‘ol bas ,qtorye es dé bempie barf ‘sft ont ceueood ealit ; 





eguidtyas Ti , dulw seoloeth Jon es0p hapa eae god catoaten ; ass 
bostside soqvarads alnsaistguaco aT . stoi tom Jet dtiw 
hboliz fons, Srod sca ys yedioas al f gt do iw ‘att cuit Lomnte 


bise doidw of dud ,saediiidd yo b otnoexe 






oidw aod Is 
ew bos ,bevorgqas Yluo esw baod dea 2 
i yeu tL .daod test odd to anduiv yd stad at es Bg ae a 
amo to otulist ef? to snasoed beastmmid ad Awode L Be 


i stfoj ov Sowolis ssw fseqqs aid uo of voit i aa 
1 oti 29 if aint agsgq oF dud ood Ins qq qs 8 of he M0 Li 
ions 
seltogqqe oft mbes eilox 3 ont 







The bill of review in question is somewht informal. 
After a proper eomencenent , but without any explanation or 
allegation of faft, the entire record of the former chancery case 
is inserted beginning with the original bill, md erding with the 
final decree. The original bill was filed by George Whitham, 


appellee herein, «gainst some 49 defendants, who with \ihitham were 


. alleged to have formed a partnership for the erection of a 
eertain building; and it alleged thet Vhitman erected the building 


for sid partnership upon an agrea@ent to pay him the cost of its 


construction, and 6% interest thereon. 


The bill averred that Whitham had wnstructed the 
building and that the co-sartnership owed him a certain sm, em 
that they also owed a certain other amount in conection with the 
construction of said building. The bill sets out the number of 
shares which cach member of the jartnei ship owned, and prayed a 
dissolution of the mrtnership, am that an account be taken, and 
tiat the defemiants be required to pey him wmt shouldappear to be 
due him upon the accounting, and the complaimnt offered to py 
anything which might be due from him upon such accounting, and asked 
for other relief. The record discloses that «fter the partnership 
was entered into and the buildim constructed, th ovartners attempt- 
ed to convert the partnership into 4 worporation, which would own 
the pbuilding constructed by appellece ut ed later proceedings 
the building and property of this corporation was sold, md there 
was a deficiency decree egainust thirty-one of the partners, in= 
cluding the appellants herein, for the talance due the complainant, 
Whitham. Thereafter this bill of review here involved was filed 


on the ground that there were certain errors apparent in the former 
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proceedings. The bill was filed by only thirteen of the mny 
defendants in the criginal bill, md was only gainst George 
Whithan, the appellee, thus cnt irely omitting from this bill of 
review the great majority of the »ersons who had been fund to 
be partners by former cecrees; olso omitting nineteen persons 
who had been ordered and decreed jointly with the complainants in 


this bill to pay the fiml sum found cue to appellee. 


A bill of review is ;r operly filed to procure an 
exanim tion and reversal of a decree after its enrollment , and 
is not a part of the original cause, but an independent proceedig, 
and is the only proper uethod by which the court rendering a decree | 
Gam review it for error after the time for rehearing has expired. | 
Judge Storey m his work on Equity PL ading states the gengzl rule 
concerning the parties to a bill of review to be that all the 
parties to the original bill ought to be made parties to a bill of 
review; that it isa principle of natural justice that no one ought 
to be affected by any decree without his first being heard. 2 
Story's Equity Pleading (10th Hd.) 392. 


The want of proper jarties to a bill is a good defense, 


in equity, at least, until the new parties are wade, or a proper 


reason is shown why they are not mace. The great object of 
courts of equity is to put an end to litigation and to settle, if 
possible, ina single suit, the rights of all parties interested 


or affected by the subject matter in cotroversy, hence the general | 


rule that all persons are to be made parties who are either legally) 
or equitably interested inthe mbject mticer and result of the | 
suit, however numerous they way be. 2 Story's Hq.dr.(1Oth Ed.) 


784. (Sec.1526.) 
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It is a fundamental principle in equity concerning parties, 
that all persons in whore favor or against whom there might be a 
recovery, however partial, mc also all persons who are so in- 
terested, although indirectly, in the sibject mtter and the 
relief granted, that their rigits or dutiesmight be aff cted by 
the decree, although no substantial recovery can be obtained 
either for or ageinst than, shali be wade parties to the suit; 
and it is not ordinarily a mtter of substantial importam e 
whether they are joined as plaintiffs or as defemants. The 
primsry object is that all persons sufficiently intcrested my be 
before the cowt so tht the relief my be properly adjusted | 
among those entitled thereto, the liabilities properly apportioned, 
and the incidental or consequential claims or interests of all ike y 
be fixed, and that all may be bound in respect thereto by the 
single decwee. 1 Pomeroy's Nq.Jur. (3rd.Ed.) Sec.ll4; 16 CYC. 
520; Concannon v.Noble , 96 Ind.326; Lester veliathews, 58 Ga.403; 
Amiss v.McGinnis, 12 W.¥a.395; Bank of U.S. v.White, 8 Peters ,262. 


In our om state the courtsof review mve emphasized the sare tule. 


In the early case of Turner veverry, 8 ill. 541, our 
Suprene court held that asa pili of reviey the bill filed in that 
case was fatally and substantially defective becamse all of the 
parties to tle original dec.ece, ani whose interests are affected 
by the origiml] decree, were not made parties to the bill, and 
that all. whose interests are affected by a decree should be 


made parties to a bill of review to reverse it. 


To the same effect is Ropiequet et al v.Knebcelkamp, 
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A lack of proper parties is so vita in a chamery pro- | 


a 
| 


ceeding that though such lack of parties is not set up in the 

proceeding, ths cont itself will tuke notice of mach omission | 

and refuse to procced. liarey v.iiareg, 200 111. App. 276. | 
in some jurisdictions this mie las been modified to 

the extent of requiring that only the necessary parties interested 

in the decree be brought into court; that is to say, thet if some 

person had been made a marty who, as it afterwards ap;eared had no 

interest in th litigation, it would not he necessary to have him Za 

as a yarty toa bill of review; but the uodification cuts no 

figure in the present case, because here nineteen persons were 

decreed jointly with the twelve appellants, to pay the appellee 

the money still dw him, ami these nineteen are omitted as parties, 


and this point was specially made in appellee's demurrer. 


Appellants contend that one of the errors apparent in 
the original procesding is that one or two of the parties who 
were ordered to pay unaer the original decree, were not served 
with wrocess, ami one or two hed cied. This question has been 
passed upon adversely to appel Lant's contention in Henrichson v. 
VanWinkle, @1 111. 274, mc Horner v.Zimmrman, 40 Ibl. 14, where 
if was held that this crror is personal to the parties not served 
and thet it does not concern the other ,arties. am it les been 
repeatedly held that a perty cannot assign for error that which > 
does not affect him but is prejudicial only to others who co not 
complain. Press v.Woodley, loO Lil. 487; Hesing v.Atiorney 
General, 104 111. 292; Henrichson v.Vanilinkle , 21 10.2733 Horner 
ve Zimmerman, 45 1d.14; City of Chicago v.Camcron, 120 Id. 447; ee 
Richards y.Green, 78,14.525; Greenman v.Harvey, 53 14.386; 
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Robinson v.Brown, 82 14.279; Willemin v.Dumn, 93 Id.511; Grand 
Tower etc Co. v.Cady, 96 11. 430; Ransom v.Henderson, 114 1d. 528; 
Lagger v.liutual Union Loan % Suildins Assn., 146 Id. 283. 


\ 
Appellants also insist that the origiml bill only | 


“oO 


contemplated the sale of the property to pay Whitham, but this 





isa misapprehension. The rriginal bill did not esk to ve the | 
property sold as Whitham Ind no lien thereon, but sought to compel 
payment by th embers of the partnership to him as a personal 
liability, and the bringing in of the property and its sale was an 
after comsideration. It is also claimed that the record shows | 
that the bill, after the sale of th jroperty, wes stricken from 


the docket with leave to re-instate , a nd then re-instate d without | 


| — 


any showing of notice to th appellants; but it does not anwar —~ 
that they raised this question in the trial court nor that their | 
interests were jeopardized in any wey, nor that any inequity or | 
injustice was done them thereby; hence they are notin pos ition | 


to effectively raise this que¢ion on appeal. 


It is also pointed out tht th court overruled the 
demurrer 4s to the defendant Cusik, ami entered some kim of a 
decree in his favor. This perhaps was improperly done, but 
Cusik is not one of the appcalime parties now before the out, SS 
and the other twelve complainants who perfected ths second appeal 
bond cannot complain of smthing which was improperly fevorable| 
to Cusik but did not injure them, and the appellee has not filed 
any cross errors to raise any question eonccrning the improper | 
finding as to said Cusik. | 


We find no reversibie error in the decree sustaining 





the demurrer and disuissing the bill, and it is therefore affirmed. 


4 Affirmed. 
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SEATH OF LLLINOIS, |... 
SECOND DISTRICT. ay I, CHRISTOPHER ©. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois. and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In Testimony WHEREOP, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 


day of in the year of our Lord one 








thousand nine hundred and 7 


Clerk of the Appellate Court. 
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E APPELLATE COURT, 


Begun and held at Ottawa, of Tuesday, the second day of April, 
uw. the year of our Lord one thousand nine hundred and eight- 
een, within and for the Second District of te State of 
filinoeis: 

Present--The Hon. DORRANCE DIBELL, Presiding ®ustice. 

Hon. DUANE J. CARNES, Justice. 







Hon. JOHN M. NIEHAUS, Justice. 


CHRISTQPHER C. DUFFY, Clerk. 






E. M. VIS, Sheriff. 






BE IT REMEMBERED, that\afterwards ¥”g to-wit: on 


APR 9 1918 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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-Vs- AD] cal 1romi county 0urt, 
ock Island County. 


John Looney, 


Chicago Rock Island 
and Pacific Railway 


COLipe eo ¢ 
ad appellant. 
i eheus . de 


John Looney, the appelies, in the fall of 1911, bought 

38 small horses, which had been raised on the Jacarille 

Indian Reservation in licw liexico, and transported them from 
Monero, New liexico, to “ilean, Rock Island county, in this state. 
The horses were first transported irom lionero to Pueblo,Colorado, 
a distance of about two hundred miles, on the Denver &% Rio Grande 
Railroad, and at Pueblo, Coloredo, they were transferred to 
appellant's 


»~ 


a distance of about 1000 miles. Appellee testified that the 


railroad and transported to the plece of destination, 


agent of appellant's compeny at Pueblo had assured him that the 





train on which the ‘orses were to be shipped was a fast train 









which would go through without stops, but the train on which the 
horses were shipped from Pueblo to liilan was « slow train, which 
stopped and switched very much, and that his horses were very 
harshly treated during the entire journey. Appellee rode on 
the sane train with the orses ond wade numerous complaints 
concerning the treatuent which the horses were receiving; <lso 
sent a number of telegrams to officers of the company asking for 
relief, and at two points on the read appellant vent e veterimry 
to examine the horses. The proof tends to show that the car 
containing appellee's borses was so roughly handled by appellant * 
; ia 
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employes that one of the horses died on the road, «nd o thers 
‘died afyer reaching ililan, and some were seriously injured. 


this suit was brought to wcover dawages Which resukted to him 





in consequence. Appellant's cpunsel contend that it is in- 
_ probable that so many dificrent freight crews would have ‘endled 
these horses in the same improper manner. appellee's testimony 
however, was not contradicte’, nc it is a sufficient answer 

to appellantts contention to say that if there wos any wears of 
_ disproving appellee's claim of the mistreatent of his horses it~ 
was in the hands of the anpellant; and no attempt was mace to 
contradict the proof on this point. ‘the principal ground argued 
for reversal of the judgment, however, concerns the sufficiency 
of proof of the weasure of damages. Appellee introduced evidense 
‘“ on the trial of the mrket value of horses like those here in- - 
Fj ‘volved at liilan, and of the value of the horses in the damaged 
condition in which the shipment was received at liilan. It is 
contended by appellant thst roof should have been made of the. 
intrinsic value of the horses, and that the court erred in not. 
permitting appellant on cross exawination to ascertain from 
appellee what he paid for the horses at the Jacarille Indian 
Reservation. Proof of what apvellee paid for the horses was” 
not oumpe teat evidence, and was wroperly ruled out. Plaff v. i 
”, aie Exprrss Co., 251 lll. 248. ind we are of opinion that 
the record contains compe tent proof of the warket value. 

- Appelice himelf testified to the market value of the horces at 
{len at first, perhaps, without a sufficient foundation heving 
- een laid, but afterwards 2 proper foundation was laid for his 
% testiuony on “thet point. Then two other witnesses testified to 


me ee ; ; p R Pa . 

the warket value, and from their testimony it is apparent that 
har Yr : ; : 

a . ah 4 
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they were men who had dealt in horses end who had kmowledge of 
market value of horses of the kind nature and disposition of 
appellee's horses, and this testimony was adduced witout ob jection. 
Appellant sought to discredit these witnesses on cross exaiiination, 

by showing that they were not particuierly acquainted with 

horses raised on the Jacsrilla Reservation, and it now urges that 

it should have appeared os 2 part of their qualifications as 
Witnesses thet they were accucinted with the uarket value of 

horses raised on the Jacarilla feservation. However, there is 
nothing in the record to indicate that horses raiged on the 
dJocarilla Reservation have 2 Gifterent market value from horses 
‘yaised on other reservations in llew lJexico, or the west. ‘These | 


¥ 


witnesses, tcstified that they bac kmowledge of the war ket value | 
at Milan of Western horses of the character, quality and disposition) 
- - f 


pre . | 
f 


of the horses of appelles prior to, s well as since, 1911. We are} 
of opinion that the fountation thus laid for the testimony of these 
Witnesses concerning wmrket value was sufficient, end that by 4 


bg 
‘ ‘their testimony a prime facie vase was uade out on that question. \ 


t St. LeRy.Co., vePatten, 203 111. 378; Webash Ry.do., v.Cempkell, 


int : ee ae : - : a 
‘ 21g Ill. 320. The prima facie case made out, was not disproved. 


The record doesnot disclose any reversible error, and the judguent 
.* fm 7 +4 
is affirmed. : 


Judguent aifirmed. 
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STATE OF [LLINOIS, | .. 
SECOND DISTRICT. for 


’ Court, in and for said Second District of the State of Illinois, and keeper of the Records 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 





day of aed s in the year of our Lord one 


thousand nine hundred and__ 





Clerk of the Appellate Court. 
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Begun and held at Ottawa, on Tuesday, the secgnd day of April, 


in the year of our Lord one thousand ninefhundred and eight- 
een,\within and for the Second District Af the State of 
Illinois: 


Present--The Hon. DORRANCE DIBELL, Presi 


‘ 
it 


ing Justice: 
Hon. DUANE J. CARNES, JustAce. 
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_ Hon. JOHN M. NIEHAUS, Ju 
\ CHRISTOPHER C. DUFFY, Cl 


E. M. DAVIS, Sheriff. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
3 # 
\ 3 
APR 9 1918 4 the gpinion of the Court was filed in 
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4 
the Clerk’s office of said gourt, in the words and figures 


following, to-wit: . f 








An 





Gen. No. 6922. Agenda 60. 


Richard Hansen, 910 1.A. 513 
Appellant, 
“a Aopeal from circuit cours, 


itcHenry County. 
Peter J. Muldoon, as 
seats ane 6 
Harry It. Juim, 
Appellees. 

Niehaus, Jo 

The appellant, Richard Hansen, filed a bill in chancery 
in the circuit court of ‘chenry county to establish a mechanic's 
lien as sub-contractor against the appellees, Peter J. .uldoon, 
as Gatholic Bishop of Kockford, and Harry il. Juinn, a contractor. 
The bill alleges that on or acount the 7th day of Aveust 1913, the 
appellee, Peter J. ‘uldoon, as Catholic Bishop of Nockfori, was the 
owner of certain premises describe: in the bill, situated in 
Mic“engzy county, and that he entered into a written contract with 
Harry ii. Juinn, 2 contractor, for the erection of a church build- 
ing on said premises for the sum of $13915.00; and that on the 
10th day of August 1915, said contractor entered into a verbal 
contractexw with the apnellant, a mason contractor, by which the 
appellant agreed to furnish said Juinn certain mterial and 
necessary labor, and wason work to construct said church building; 
and that in pursuance of said agreement said .uinn on the 2lst day 
of Sugust entered into a bond with appellant in the penal su. 
of $2000.00, which bond recites the fact that the appellant had 
agreed with said Quinn to furnish labor as directed by said 
Quinn in the clnstruction of said clmrch building; and that said 
Quinn agreed to pay the appellant certain sums as the work pto- 

ae 
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Ri gressed; and also to pay appellant for is services the sum of 7 
$35.00 per week; and also to pay him the further sum of $250.00 ; 
upon the completion of sai: building, said pond being conditioned ; 

to make the payments therein provided; thet on November 60,1943, 
an addition was made to said bond, whereby said quinn agreed to - 
pay the appellant $500.00 for his services instead of $250.00, 
as therein provided. The bill also alleges that the ap,ellant 
furnished the contractor, .uinn, lebor, material and mason work, 

which were uged in the construction and erection of the improve- 


ments on the premises between August 14, 1915, and December 19, 


1913, amounting to the sum of $3935.50; said sum being the usual, 
















customary and reasonable price for similsr wrk under similar 
conditions and circumstances; that on the 27th day of December, 
1913, petitioner caused to be served upon the avvellec, Peter 

J. Muldoon, as Catholic Bisho 


£ Rockford, and owner of the 
premises, and 2" a\so $0 Upon Reve Thou s Kearney, his duly atthorized 


agent, and ‘upon William Gubbins, the architect in charge of said 
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wy work, by d delivery, to each of them, a notice for a mechanic's 
lien, which not notice is set up in the bill,ond recites the inct 
the appellant had been ennloyed under a verbal contract with 
Harry the quinn, contractor, to furnish the labor for the con- 
struction and erection of the building known as 5t.Patrick's 
Church in Hartland Township, licHenry county, of which said Har 
M. Quinn was contractor, h.ving a written contract with said 
Peter J. iuldoon, the owner, as Catholic bishop of Rockford,for 
5 the construction of said church building on the premises de- 
scribed; and that there was due the appellant for lebor so fur- | 
nished under said contract with uim the cum of $3719.31; and | 
th: that there was elso to become ge to said appellant for labor : 
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furnished the further sum of $300.00 when said building was | 
completed; and that appellant claimed & lien upon the premises 
: Waberided, and also upon any ioneys then due or to became due 
* said Quinn by virtue of bis contract with said appellee. Th 
bill also alleges that at the time of the service of said notice 
th re was due anc unpaid to the said Harry . Juinn irom said 
i: ter J. imldoon, on said contract with .winn a large sum of 
money, to-wit; at least the sum of 9000.00; and that on January — 
12th the appellant caused to be filed in the office of the 
eireouit clerk of iicHemry county, « statement of his claim for 
lien, which is set out in the bill, and that appellant has re- 
fuged to carry out and cuplete his contract with said Quimn 
for the reason that said yuinn had abandoned and refused to 
“Complete said improvenents, or to carry out the terms of his 
written contract with said Peter J. \wldoon; and that said quinn 
at various times and places had refused and then still refused 
to pay appellant the money due him for labor and mterial, and 
ueson work furnished by him in the construction and erection 

of said improvenent; and for the further reeson that said Quinn 
on the 16th day of December 1913, ordered and requested that the 
appellant am the men whom appellant hed employed, cease work 

a apon said building, and the construction and erection thereof; 
and that ; appellant Jad complied with the orders and requests of - 
ae quinn on said date and ceased work on said building, 

and had : furnished no work or uaterial of any kind since that 

+ An anenduent was subscquently wade to the bill con 
the pantract between Peter J. ‘uldoon as Catholic 

in a by pe ‘ae had pay to ena said diage 
- : Bow 





/ eaw goiblind bise meds 00.008 to wa roddxwt edt badeiomt 


seaiuery aif mogu weil 8 boutslo Inalleqqs dads bas jedaLquod 


| ag moved OF To amb mony eyenon Yrs mogu ents bos .badixoasb 
ody  eallaggs aise atin iostiaoo eid to eutuiv Ke) aie bise oF 
sokton bise to soivies ad to mid ad) ts dadt eogells onls iid 
biae worl anis, .u yrrel bise edd of Siaqau ous eub asw axed 
to ave egusl « onin, ddiw doctimes bisa m0 -MoobLotl oh sata 
Yrsuos, oo dsai bas 500. Q008y to wwe add tesel ta : bhw-o8 «Vastu 
add to goitio aid ai belit od ot beasiso tani foqas ail “aS 
tok wiaio aid to dneuadate s ,yiasoo Yrasitatl to ixofo 2 ivote 
~9t eal dusliegqe dadt bas ,Liid edt ai tuo teu ai doisiy il 
oaig, ise dj iw tosrinoo Bid of olquioo brs dso crrso. ry ‘oat 
ot beanter bos Senobusds bad suniny bisa tet moasst add x 
aid to aired oft tuo yrrso of 1o ,etneusvotcmi biee ‘sd alas 
scent sr, Sine tadt dos imooblu: +4 vetoed bise dd iw doetaon uodd tv 
heavier Lfite medi hos beewiex bad eepsiy bas aout’ ao i1ev ta 
hrs ,isits sy bus yodel tol aid ati yeacou sdf jnal Teqas Yaa ot 
gotteste bas moitomemos eft mi mis vd bade invuat abrow moe8.sin 
ooingG bise jad} goeserx adds it age rot Sas itnaasvorguat okee Yo 
afi gad? bstesoupsy sas Ssrebro ,o1€L redusoe€ to ysb 81 ait ‘no 
diow snseo ,boyoiqus bal dasileqys ini W {5a ait es tacitoqgs: 
jiosteds moiioexs bus moitositemoo alt bas wld lid bhee og 
ho edeoupyx bus erelno od si iw boilquos bag tusilo, 198 talt bas 


sBaiblind bise go diow beesso has ofeh bise ro itt besy nati bise "% 


@ 89 soats hoi yas lo Iattetma to Lx0w Ot boule teas? ‘bad bas 
_~moo itid adj of ads, yliaeup:edye BSW tvouboows he “soaid 
(oifod$s) 22 goobis 44 rated seawied tosrimos add 
Yostts edt of ,rolostdmoo ,anigy ol yrisi has  brobsiboii bo gee 
for {9 bee stoLquoo of bears bad toxrtwoo bise ve satus said 
a 












pbuilding by December 10, 1913, and that said Peter Jesuldoon, 
as Bishop, by the terms of said written contract, hoc agresd to 
pay the sum mentioned therein upon the coupietion of saia con- 


tract, at the time mentioned; and that the appellant, by ac- 










cepting the bond referr.: to hereinbefore, did not agree to waive 
amy lien. A joint and several answer was filed te the foregoing 
bill of appellant, by the apocllees, which answer admits thet 


- Peter J. Yuldoon, as Catholic bishop of Rockford, was and is 








the owner of the premises described in the bill and admwites that 
as Catholic Sishop of Rockford, he entered into a written 


contract with .uinn for the erection and construction of a new 









church building upon the premises described; and that by the 


terns of this contract the omer agreed to pay Quinn as contractor 





the sum of $13915.00, the said sum to be in full payment to said 


Quinn for the construction and erection of said church building. | 
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The answer denies that ‘he contractor, Quinn, entered into a 
verbal contract with the appellant for the labor and mason work 


to construct seid church building, and denies that he entered 





into the bond with appel lant set forth in the bill; and denies 
that the appellant furnished to Ouinn labor, wateriel and mason 
work to theamount of $3935.50; and denies that the labor and 

















mason work alleged to have been furnished te Juinn were used in 
the construction and erection of the improvenent on said premises; 


and denies that the labor, waterial and meson work was furnished 





at the usual, customary and reasonable price for similar work; 
and denies that there was due to appellant from jJuinn the sum 
stated in the bill; algo denies service of the pore of 

o's Lien, as set forth in the bill. The answer ainits 
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that the appellant caused a claim or lien to be filed in the: 
office of the circuit clerk, as set forth in the bili,but denies 
“any conversations of apveliant with Rev.Thouas Kearney or Jilliam 
Gubbins in regard to obtaining money for labor and ueterial, and 


denies that said Kearney and Gubbins requested appellant to con- 


: 
- 
timue furnishing labor and material, or that they said they would 
gee that appellant secured the money due to him, as alleged in © 
the bill. The answer also denies that the appellant was a sub- 


contractor; and avers that he entered into an agreewent with 
the appellee,Quinn, whereby he was to work for said Quinn as his 
foreman at a salary of $35.00 per week; and that it was further 
agreed between them, that the appellant in consideration of the 
‘ sum of $300.00 was to procure the momey to pay the wasonry for 
said Quinns end that the woney so procured was to be considered 
@ loan to said Quinn; and that any work or labor performed by 
the appellant on the building in question was performed as fore= 
man for said Quinn, and not as sub-contractor; and that any 


and all labor in the construction of said building was furnished 





by said Quinn; that no person or persons other than said juimn 






aud his employes, furnished any work, labor or material used 
in the construction of said building. A replication was filed 
to the answer, and the cause was referrd to a special master, 


who heard the evidence and reported his findings to the court. 


The master found the facts substantially as sect up in 
“the billy and that there was due to the appellant, from the 
contractor Quinn, the sum of eens 2L; and that as sub-contractor 
2 the appellant was entitled to a lien upon all the real estate 
and . hlaeaa ts described in the bill for the auount stated; 
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- exoeptions were filed by the appellees to the master's findings, 


° : aoe : « 
some of which the courf sustained, and thereupon @ decree wes en- : 
tered dismissing the bill for want of equity; and from this decree 
appellant prosecutes an appeal. 


The question raised on the record breadly stated is 


wherher or not the appeliant under the averuents of his bill, 


















p the answers filed thereto, and the preof in the case, is entitle 
to a lien against the premises in question, under the lechanic's 
dien act. And to determine this question on its merits the court 
will look into the whole record presente:. VPelouze v.Slaughter, 
241 111. 215. Under the averuents of the bill it is manifest 
that the lien involved is claimed by the appellant in consequence 
of the default of the contractor Quinn, end not because of any 
defavlt or failure on the part of the owner of the premises. The 
pall alleges that the contractor Juinn abandoned his contract, 
and refused to carry it to completion. Appellantg claims that 
there is some evidence in the record to the effect thet Juinn 
“finished the job"; there is no evidence, however, that uinn 
carried out his contract. And the evidence of the contractor, 
Quinn, that he "finished the job” does not necessarily conflict 
with the avements in the bill that Juinn abandoned his contract 
; and failed to carry it out, because the reasonable inference is 
that, if he finished the building after he abandoning his con- 

? tract, he must have done so under sowe other and subsequent ar- 
 ‘Fangement with the owner, which would not be out of the usual 


; order and custom in that kind of an emergency; and furthermore, 


to secure the comple tion of the building; in tmt case, the owner | co 
wo la 1 ve & the right to use any money that remained in ee hands, 
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which would have been due and payable to the vontractor had he 
completed his contract for the purpose of finishing the job; 


and a sub-contractor would only acquire a lien to reach the 
















balance that might remain in the hand of the owner after paying \ 
what wes necessary to expend in couwpleting the job according to | 
the contract. Where the original contractor abandons his vontract | 
; and fails to carry it out, it is necessary ti prove that the 
} owner was indebted to the originsl contractor, wider the contract, 
before a lien can be enforced against the owucr for the benefit — | 


| 


of a sub-contractor. Voightuin v.Guarantee Construction Co., 


190 Ill. App. 123. ‘There is uo evidence in the record that any 


; a. wes due the contractor ot thet any balance remained in the 
, hands: of the owner uncer thc conditions mentioned. It is true 
thet the evidence shows a payuent of $5000.00 was made by the 
- owner on account of the coustruction cf the building im question, 
rr after the original contract had been abandoned; but the evidence A 
‘ does not show that such payuent was wade to Juinn as original 
contractor; nor that it was 4 paywent under the contract, but the 
“evidence is that it was gade jointly to Quinn and a bonding 
poempany by check; and that the payment was by Juinn imicdiately 


a urned ower to the bonding cowpany. No legitimate inference can 


; ; ; A a. 
be drawn from this. evidence to the effect that this was a payment 


for any indebtedness under the criginal contract. It is clear } 
| th refore, that the allegation in the bill which avers thet at | 
the time of the service of the notice there was money due the ie 
; contractor Quinn from the owner, which was necessary as a Legal |~ 
be ssis f for appellant's claim of lien, is not sustained by the | 
P i. a view taken by us of this vital question in the case| 
zt iss it umcoessary tol discuss or decide the other a 
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_ urged atlength in the briefs of the respective parties. 


We are of opinion that the appellant was not entitled 


_ toa lien as sub-contractor; and the cecree Jismissing his 





t ill was propery and is <ffirwed. 
] a 
Affirued. 
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Gen. No. 6523 
Richard Hansen, appellant 
vs Appeal from MoHenry 


Peter J. Muldoon &c. annellees 


Per Curiam: 

On a petition fr a rehearing appeliant argues that 
inbur foreroing opinion we overlooked the fact that the 
Bishop mate a payrent +o the contractor of bwtween $1900 and 
$2000 without requiring the statutory statement from the 
contractor, and +hat app-llan+ was entitled to a lien for 
at least that amount beosuse such payment was improperly made. 


We omitted to discuss that fact because anpellant's bill: of 


complaint did not place his right to alien upon any such ground. bn 


Appellant could only have relief upon +he crounds stated in hie 


pleadings. The petition for a rehearing is denied. 


€688 .of .med 
tasifisqas ,mereast Aredotf 


yraetol mort LseqaA By 


eeelisacs .o8 soobiyM .L tetet 


‘ 


emetererd teT 

tect Beugts tasifsece antrsedst & Dt notttiteq s a0 
eft tedt toe? oct bedtoolrsvo ew motmiao antoneto* naam 
bas O0@L2 meewted to totestinoo eft ot tremysq & sham qode td 
eft mort ¢aometste vrotutete ed+ goeteivper tvodtio 000s 
tot msif « of beftitas gen tnali-qqe tedt bee ,xotosrimoo 
yebsm ylusgotam? ssw tnamyaq dove sessood tavoms tect teeel ta 
to {ftd elgaslfeace sausoed tost tedt asvosth ot battimo oF 
,basots dove yor socy nett of tdgtt etd soelq tom hth talelqmoo 


7 


aid ak betste ebmsorg ect moqu teller evad yine blioo trel feaqqa 


-bsiash et gnitssdet s tot mottiteq edT .egatbseelg 





STATE OF L[LLLINOIS, 
SECOND DISTRICT. sie 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 
Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In Testimony WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this = 


day of = in the year of our Lord one 





thousand nine hundred and____ es: aor 








Clerk of the Appellate Court. 
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the Clerk’s office of said Court/, in the words and figures 





Gen. No ° 65256 Age nda oF . 


J. Tremarico and 2 . Q 1A. ie x 5 


Jasper Carle, 
Appe llees, 
-Vs- Appeal from circuit curt 
Stephenson County. 
llinois Northern 
tilitics Uompny, 
a corporation, 
Appellant. 


. 
U 


This is an action on the case brought by the appellees, J. 
Tremarico and Jasper Carle, in the circuit wuri of Stephenson 
county against the Illinois Norther Utilities Company, appellant, 
claiming damages resulting from a collision of ap eliant'’s inter- 
urban car with a horse and milk wagon owned by the appellees. 

The collision occurred on the 29th day of September, 1916, in the 
city of Freeport at the intcrsection of Stephenson and West streets. 
It is al leged in the first count of the declaration that the ap- 
pellant is an Illinois corporation, operating an electric street 
railway in the streets of Hreeport, and on and along Ste phenson 
street at its intersection with est street; md that on tne day 
in question while the appellee Curle was driving a horse and milk 
wagon with all due care end cabion at said intersection of Test 
and Stephenson streets, that the appellant by its servants so 
negligently, carelessly and improperly drove and managed the 

street car that it ran into and struck appellee's milk wagon and 
horse with great force, so that the wagon was crushed and the horse 
attached thereto wounded. The negligence alleged in the second 
count of the declation is that the appellant failed and neglected 


to ring a gong fifty feet before the car in question *Pproached 
oie 
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the intersection of ‘lest and Stephenson streets, as required by 
the city ordinance of the city of Sreeport, and that it was in 
consequence of this negligence th t appellees’ milk wagon and 

horse was struck. The evidence shows that the street car line 
which appellant operates in the city of Freeport runs cast am 


és 
west along Stephenson street, and that West street cross/Stephen- 


son street at right angles running north and south; that the _ 


appellees were in the milk delivery business, and on the day in 
question the appellee, Carle, while engaged in this business, 
wasdriving a horse attached to a milk wagon along West street 
going north across Stephenson street, and that just before he got 
to the street car tracks he stopped his wagon momentarily, ap- 
parently to look out for the street cars that might be approaching, 
but that he imediately after that whipjpec up the horse and 
started rapidly across tlh tracks and had nearly cleared tle 
tracks when the street car in guestion,which had approached from 
the west, struck th rear endof the wagon. ‘the result of the 
collision was that the rear end of the milk wagon and a number 

of bottles containing milk and cream were broken, ani som butter 
was spoiled. The horse was knocked off of its feet and injured, 
so that it could not be used for several weeks. There was a 


trial by jury, which resulred in a verdict for $110.14. Appellant 


motions were overruled by the court; and a judgment was rendered 
upon the verdict against the appellant. From this judguent an 


| 
| made a motion for a new trial, and in arrest of judgment, which 
: 
/ 
| appeal is prosecuted. 

| 


The principal point urged on appeal is that the verdict 
is mnifestly against the weight of the evidence and that the 
judgment,should therefore be reversed. The first count of the 


declaration was expressly came al during the trial, the only 
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basis for a recovery is theallegation of*failure to ring the 
gong as the street car in question approached the crossing 
where the collission occurred. Jt is necessary only therefore 
to consider the evidence with reference to the latter charge. 
The appellec, Carle, testified tht when he stopped his wagon 
just before crossim the tracks he looked and saw no car ap- 
proaching, and heard no gong, and 'e is the only witness for the 
apre Llees whose attention was directed to the matter of the 
ringing of the gong who testifies that th gong was not ringing. 
There were two other witnesses, called by the appellees, who 
testified that they did not ‘car any gong or bell ring; they were 
Celia Nelson and Erna Fritzenmeyer, but it is evidence from their 
testimony that while they were near enough to hear, they paid 
no attention to the street car as it appro-ched the West street 
crossing, and that their attmtion was upon other matters. On 
the other hanc, five witnesses who had full opportunity for ob- 
serving, testify positively that the gong on the street car was 
sounded the length of a block before the ilest street crossing 
was reached, and was kept ringing almost to the instant of the 
collission. Prank Rummelhagen, the motorman in charge of the 
street car in question, but at the time of the trial no longer 
in appellant's euploy, testified that he was driving the street 
car in question west on Stephenson street; that he rang the gone 
after crossing Grove street for the West street crossing; that 
he lept on ringing the gong as he approached \lest street; that, 
after crossing Grove street; he mw the milk wagon comin: south 
on West street toward Stephenson street, ni was ringing the 
bell at that time; that he saw the horse stop just as he came 
to the intersection of West end Stephenson streets, and seeing 
_ the horse» stop he kept on going, but that the driver suddenly 
otis 
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reached out the other side of the wagon and gave the horse a 
crack ith something and started it across just ahead of the 

car; that then he shut off the power and stopped the car as soon 
as he could, but could not stop it in tim to avoid the collision. 


, ami Cede Lich , nis wife, were 





passengers on the street car going out to the County Club where 
worked.  lLichtenberger testified that le was riding on the front 
end of the car, which was going about five or six miles an hour as 
it approached the jiest street crossing; that the motorman not 

only rang the bell, but hollered to the wan whe was driving the 
milk wagon; that the car was running very slowly, am was nearly 


stopped when it collided with the wagon. Jlirs.Lichtenberger 





testified that her attention wasn't particularly dram to tle 
wagon, but that she noticed the motorman was ringing the bell 
as thgyapproached the crossing, and that the motorman also 
called out to the wn in the milk wagon to look out before . the 
wagon was struck. (Waltcr Bans testified that he was at the 
northeast corner of Wiest and Stephenson streets on his way to 


deliver pepersat the time of the collision; tht he saw the 


collision; that he heard the motormam ring his bell before the 


collision; that the .otorman started to fing his bell down at 


the other street crossing, a block before he got to West street. 
Willian Saylox, a steam fitter by occupaton, who was a passenger 
on ths strest car in guestion, testified that as th car was 
going along Stephenson street toward West street the bell was 
ringing for West street, and that he saw the milk wagon coming; 
that he quit looking at the wagon, but as the motoman kept on 
Yinging his bell he looked again and then saw the milk wagon 


right indront of the car. From the positive testimony of all 
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these witnesses who apparently hve no interest in the swt and 
who appear to be entirely credible, and hac the best opportunity 
for knowing the facts about which they ‘testify, it appears to be 
clearly established that the gone of the street car was rung 
more than fifty feet from the “est strcet crossing, and wes kept 
ringing until the car reached the crossing. The preponderance 
of this evidence is so strong that it imst be regarded as con- 
clusgive against appellees’ right to recover. dJudguent is there- 


fore reversed. 


Stateuent of facts to be incor 
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We find that the apellant was not guilty of the negligence charged 


in the declaration. 


Judement reversed. 
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SECOND DISTRICT. ees 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 


and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 


day of in the year of our Lord one 





thousand nine hundred and__ : wa 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 





Begun and held at Ottawa, on Tuesday, the second day of April, 


in the year of our Lord one thousand nin® hundred and eight- 









een, within and for the Second Distric# of the State of 


Illinois: 
Present--The Hon. DORRANCE DIBELL, Pres#ding Justice. 
\ _ Hon. DUANE J. CARNES, Jus 

\ Hon. JOHN M. NIEHAUS, Jugtice. 

\ CHRISTOPHER C. DUFFY, Cferk. 


He M. DAVIS, Sherire. 








BE IT REMEMBERED, that afterwards, (oO-wit > on 


FS 
APR 25 1918\, the opinion of the Court was filed in 
rd 


the Clerk’s office ar 2) i Court, in the words and figures 
. : 
following, to-wit: / 
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Gen. No. 6491. 
The People o* the State of Illinois. : ; 
Defendant in error. Pd ] ) uf a 3) 3 ] 
vs Frrorto Vo. Ct. Lake. 
Isaac Franklin, 


Plaintiff in errore 
g 


Per Curiamt- 

This is an information filed against Isaac Franklin 
in the County Court of Lake County charging him with the unlawful 
sale of intoxicating liquor. Defendant was tried on the ples of 
not cuilty and was convicted anda judgment was entered against 
him from which he prosecutes this writ o? error. 
The in*ormation was not swern to. It was therefore not a legal i 
foundation for the proseoution of the plainti’f ih error. 
People v Clark, 380. Ill. 1603; Peonle v Honaker, 381 Ill. 286. 
Plainti?f in error moved to quash the information before his 
Plea of not ruilty and moved in arrest of judgment and cach 
of these motions was denied, and he has assigned those rulings 
for error here. He therefore raised the question properly in 
the court below and in this court and +he State makes no answer 
to his contention here that Bhe whole proceeding is void. 


The judgment is therefore reversed. 
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SCATH OF LLLINOIS, |... 
SECOND DISTRICT. hae 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 
Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOF, I hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this _ 


day of 2 ______in the year of our Lord one 





thousand nine hundred and__ —_ 











Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 











Begun and held at Ottawa, on Tuesday, the secogd day of April, 
in the year of our Lord one thousand nine fiundred and eighi- 

een, within and for the Second District Jf the State of 
Illinois: 

Present--The Hon. DORRANCE DIBELL, Seer ers Justice. 

Hon. DUANE J. CARNES, Jusé i 

Hon. JOHN M. NIEHAUS, Ju 

CHRISTOPHER C. DUFFY, @lerk. 


E. M. DAVIS, Sheriff. & 
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BE IT REMEMBERED, that aft@rwards, to-wit: on 
APR 25 191¢ the Opinion of the Courtewas filed. in 
vi 
the Clerk’s office of said Court, in the words and figures 


following, to-wit: 


Gen. No. 6493 
The People of — State of Illinois, 2 1 Q I .A. 5 3 2 
Defendant in error. 
» eis Error to Co. Ct. Lake. 

Louis Breger, Plaintiff in errors 
Per Curiam: 

The reoord before us begins with an indictment against 
Louis Breger charging him with the unlawful sale of intoxicating 
liquor, which was retuned in the circuit court of Lake County 
and certified to the County Court where cer‘ain proceedings 
thereunder were had apparently not iisposing of the indictment. 
The indictment and proceedings just recited have no proper place 
in this record. Thereafter the record jiscloses an information 
againet Louis Breger on like oharges filed in the county court 
and his trian and conviction thereunder and a judgment again st 
him. This writ of error is sued out to reverse that judgment 
and the proceedings back to the filing of the information; but 
has no bearing upon the indictment, which may or may not be 
still pending against the plaintiff in error. - 

The verification to the information was on information 
and belief. This was inaufficient under People v Clark 
e80 Ill. 160 and People v Honaker, 281, Ill. 395, 
Plaintiff in error made a motion to quash the information 

and afterwards a motion in arrest of judgment and these motions 
were JjJenied. He therefore raised the question in the court below 
and he has assigned those rulings for error in this court 


and the State does not answer his contention that the whole 


7 


proceeding is void. Ths judgment is therefore reversed. 
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SPAT H-OMILEINOIS, )-.. 
SECOND DISTRICT. fees 


I, CHRISTOPHER C. Durry, Clerk of the Appellate 
Court, in and for said Second District of the State of Illinois, and keeper of the Records 
and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 
In TESTIMONY WHEREOF, | hereunto set my hand and affix the 
seal of the said Appellate Court, at Ottawa, this 


day of “ ___in the year of our Lord one 








thousand nine hundred and 





Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 








Begun and held at Ottawa, on Tuesday, the sgcond day of April, 


i 
in the year of our Lord one thousand nige hundred and eight- 


een, Within and for the Second Districf of the State of 
\ 
Illinonts: 
\ 
Present--The Hon. DORRANCE DIBELL, PresAding Justice. 
4 
\Hon. DUANE J. CARNES, Jugtice. 


Hon. JOHN M. NIEHAUS, Justice. 
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‘ i 
CHRISTOPHER C. DUFFY, | es 


E. M. DAVIS, Sheriff. f 
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BE ee REMEMBERED ,, that afterwards, to-wit: on 
Maral tgig) pie? OF the catnowtes riucaate 


the Clerk’s office of said Court, in the words and figures 


following, to-wit: 


—————— 


Gene Noe 6575 


Alice Shank, appellant. 
va A peal from Stepkanson. 
Modern Woodmen of America, 


aopéllee. 


Per Curiam: 

The only judgment in this record is against the 
plaintiff for costs upon a verdict for defendant. The proper 
form of a judgment for defendant and against plaintiff after 
a verdict for defendant ie given in Town of Magnolia v Kayes 
800 Ill. Appe 123 where we cited many authorities. 


To the same effect is People v Johnson 179 Ill. App. 407. 


_ For the reasons there stated there ia not a final judgment 


and the aopeal wag premature. We are not at liberty 

to ignore this condition of the record, umier Chicago 
Portgait Co. v Chicago Crayon Co. 217 Ill. 200. The anpeal 
is therefore dismissed, with leave to anpellant to withdraw 
her record, abstracts ani briefs and to appellee to withdraw 
its bricfs. 


Appeal diismissed. 


910 LA. 536 
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STATE OF ILLINOIS, ) .. 
SECOND DISTRICT. (SS\ T, CHRISTOPHER C. Durry, Clerk of the Appellate 


Court, in and for said Second District of the State of Illinois, and keeper of the Records 

and Seal thereof, DO HEREBY CERTIFY that the foregoing is a true copy of the opinion of the 
said Appellate Court in the above entitled cause, of record in my office. 

In TEsTIMONY WHEREOF, I hereunto set my hand and affix the 

seal of the said Appellate Court, at Ottawa, this = 





day of in the year of our Lord one 


thousand nine hundred and _—— 








Clerk of the Appellate Court. 
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Opinion 





AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesdav 
in the month of March in the vear of our Lord, one thousand nine hundred and eighteen, the same 


being the 26th dav of March in the vear of our Lord, one thousand nine hundred and eighteen. 
Present: 


Hon. Franklin H. Boggs, Presiding Justice. g } f) is \ bas 
eo ee 
Hon. Harrv Higbee, Justice. ~~ ©LE >) 3 rg 
Hon. James C. McBride, Justice. 
CHARLES C. JOHNSON, Clerk. THOMAS E. PASLEY, Sheriff. 


And afterwards, to-wit: On the fifth dav of April, A. D. 1918, th 
the office of the Clerk of said Court, at Mt. Vernon, Illinois, an OPINION in t 
following: 


was filed in 


words and figures 







Otto Kius ERROR RG: 


Appellee APPEAL FROM 























Term Ho, 4 ‘In the Appellate Court Agenda No 
of Jilinoisc,¥ourth Dietrict. 


Oetober Term A. T%. 1917. 


2101.4. 5387 


vs. | Appeal from City Court 


| 
} 


Otto Hlusemeier, Anpeliee 
hast St. Louis Bridge Company, of Mast St. Louis. 


fppeliant 


Opinion by Boges, F. J. 


An action on the cage wee inetituted in the City 
Court of Kast St. louie by appellee, against appellant, 
Eaet ‘it. louie bridge Comnany, to recover damages for per~ 
gonsl injuries sustained by him while in the employ of 
eaid Company. 
. The ground reliec on for a recovery veing that 
the injury was ceaueced through the negligence cf cone of 
’ appellant's: foremen. ‘The declaration consists of two counte., 
The firat count in substance alleger that appelinnt, a 
ar mr ec es eae eee 
manufacturer of etructural iron, had prior to the dute of 
the injury sued for, clected not tO pay Compensation under 


=o naeeetemanael « 
the Workmen's Comoeneation Aet. Thet appeliee was working 


rr 





under the supervision and Girection of enpellant's foreman; 


that at the time of the injury compleined oF and while a 


: geome five feet rnbove the ground appellee wae directed to 
a 






hold one end thereof; that thereupon the foremen of eppel- 





ss Jant who wae et the other end of seid beam negligently and 
cerelerely pushed and jerked snid beam and by reacon thereof 


gaid beam beeane loose and detached from enid ernne ond fe: 
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machine" or "bulldezer” and that he, apnellee, plsced his 
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otriking sppeilec's foot, thereby erushing and ahottering | 
eéveral of the vones thereof; that by reason of such injury — 
appelleé became permanently disabled ond cuffered grest sain 
and agony, allegee dameges, ete. 


The eecond count was in aubstence the same as the 








first, except that the right of recovery ws tared on the 





alleged defective condition of the chain and noott used in : 


hoisting enid beam and charges ae - result of ssid defeetive 





condition thet the beem slirred off eaid hook, fell upon 


—L 


appellee’ts foot, injuring the same, ete. 


pee 


To said declaration appellee fileé 5 ples of the 
general issue, A trial wae had, resulting in a verdict of 
84600.00, Jucgment wae rendered thereon. “so reveree gnid 
judgment this anpesl is nrosecuted. 
The firet ground relied upon by appeliant for a 


reversal of said judgment ia that the court erred in not 


directing % verdict in its favor at the close of appeliee's | 
evidence, a motion and instruction being offered therefor. 
A&A motion of this charseter raises the question as to whether 
there is any evidence in the record fairly tending to »rove 
: 


the csse made by the decleration. Urane Co. v. Hogan, 228 


111.3538; Chicago City Ky. Co. v. Sruley, 215 111.464; 


Appellee in his om behalf testified in effeet 
that when ssid beam which had been revting on a trectle, 
wae veing raised for the nurvose of turning the same around; 
that the ehain was hocked sround the beam at the center; 
that he was standing st one and of the beam and that icken 
red, foreman of appellant, wae at the other end; that the 
end st which appellee war etanding was obetructed ty one 


of the machines used for reveting, cnlied a "squeezing 
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hand on the end of eaid besm in order to purh the same over 
this obstruction; that while the end in charge of sppellee 
wea resting on ssid mechine,  ckenrod raised the other end 
Causing #eaid hook and chain to beeome loose and seid beem 
to fell, striking ancellee’a foot and injuring it. 
Appellee ie corroborated by the tertimony of John 
Snencer and Thomas Mruce, witneesrer on hie behalf and who 
were nleo employees of snopellant at said time. Snrencer 
testified: "“vhen that end of the beam was on too of the 
mechine the light end war = little high-- it was raised up 
om the machine; Elusemeier went arcsund te raise it off and 
the fellow on the other end took the weight of it; of 
course, the chain became loose and it came out of the hook 
seroes the block. It went right down on Klusemeier's foot.” 
Bruce teetified: *That annellee ware at one end of the bean 
and Xekenrod at the other end. ‘That the end in charge of 
appellee was reeting on said machine known a the “squeezer® 
and that the bean was naturally cnuged to fall by bekenrod's | 
lifting.” On objection the intter part of seid answer was | 
etricken. Ke then tectified that he did sot obeerve what 
Xekenrod wae doing at the time the beam fel ‘ut that the 
5, end of the beam in chorge of Rekenrod wae not reating on the 


Ground and thet it wae some foot and a half to two feet from 


en said machine. ‘thie evidence we think fairly tended to 





prove the allegationr of appellee's declaration. The courts | 
therefore, did not err in refusing io direet = verdict at 
the close of eynellee's evidence. 

komatian ta direet a yverdiet was made at the close 


of all the evidence. A motion made at the close of all the 
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évidence amounte to = demurrer toa the evidence and ss we 


have said the evidence offered on the nart of anmellee 





















iairly tended to srove the averments of hie declaration and 
while sckenrod denied having lifted said beam vwnile the 
enue wae being hoisted, and alae denied having been at the 
end of the veam oppogite appellee at the tine cf the injury, 
etili his testimony ig contradicted by arvellee, by bruce 
and by Spencer, all of whom testified that ickenrod were at 
the opposite end of the beam and wee in eharge of the beam 
at the time the same wis deing hoisted. The court did not 
err in refusing to cireet a verdict for aspellant at the 
close of the evidence. 

it ie next canbenace by appellant that there wos | | 
a variance between the evidenee oifered by appellee and the hee 
evermentes cof hie declaration. This question is raised for 
the firet time in this court. Kot having been raised in the 
court below, the cnly question for ue to determine ie as to | 


ays 
whether the evidence offered by appellee we decriptive of © 


7 
a Gifferent cause of action from that alleged in hie declara. ; 
tion. “he declaration charges that appeilant's forenan 

negligently ana corelessly pushed and jerked #.id iron beam, | 
Cauging the some to be loosed irom said erane, while the 
evidence tends to prove inetead of pushing or jerking asid 
beam, he lifted the end of the same while the other end 
rested on eaid machine, thereby loosing aaid beem from said 
erane, Crusing the sawe to Tali. We @o not think however 
that the evidence in effect states a cause of action eo ait. 
ferent in its dexcription from that charged in the declera- s 
tion ee to deprive apneliee from a right of recovery when | 


the objection of said variance wae not made in the trial court 
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where appellee would hxuve had an opportunity to smend his ‘ 
pleadinge to correspond with the evicence. ‘ihe rule is ‘hat 
in order to avail of 2 material yvyerinnee between sllegations 
and proofe, the testimony must be epecificsliy objected to 
at tne time it is ofiered, end the variance pointed out. 
lilinoie Life Ase'nm. v. welle, 20° 111,445-453. Traders’ 
Mutual Life Ine. Co. vw. Johneon, 200 111.359-262. Lliinois 
Teruinal K.ii.Co. v. Thompson, 210 111.226-2353. 

In the Inet mentioned care at page 235 the court 
gays: “It is said that the nroor doew not sustain these 
allegations, vcecause the proef showed thet the illinois 
Galee Company erected the telegraph pole, or nernitted it 
to be erected, and that the Jliinoie Glass Company, and not 
appellant, was the owner both of the tracks and of the 
ewiteh yard. 

In the first place, it is a sufficient answer to 
thie contention that counsel for apreliant did not specifi- 
cally call the attention ef the trial court to the varisnce 
in question, when the evidence wae introduced. A party, in 
order to avail himself of a wWariance between the groof and 
the declaration in a court of review, must show irem the 
record that the alleged variance wan opecifically called ts 


the attention of the trial court, #20 thet thereby the onpo- 





site party covid have an opportunity to amend hia pleading." 
Citing Wright Pire-Proofing Co. v. Poczekai, 130 111.159; 
Chierxo, Rock island and Yaeifie hailway Coe. V. Glough, 134 
311. 586; Chicago and Grand Trunk HKailway Co. v. opurney, 
1¥7 111.471; Vrakdere' Lutuel Life ing. co. v. Johnson, 200 | 
111. 359; illinois Life Aee. v. Wells, 200 111,445; Chiengo 
and Sastern Illinois Hailwad Co. v. Fuller, 195 i113.%: Lake, 


Shore and iichigan Gouthern Heilway Co.ve.Ward,155 111.511." 
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We therefore held that the objedtion of » variane 





not heving been ade in the court below cannot be availed 
of here. 

It ie next urged by appellant that the court e 
in refusing to admit in evidence a letter written by “illies 
¥,. Gordere, attorney for appellee, which letter ep: ellent 
contende contained an admission that anneliee nad recovered 
from his injuries st an earlier date than he testified to on 
the trial. An examination of this letter discloges thet i 
wags written ior the nurnpose of ascertaining if a scttlemen 
or compromige of appellee's claim coulda not be had. while 
the letter stated tiet annellee wee out agnin, etill taki 
the whole letter into consideration the court did not err 
in refusing to admit the same, aa to have allowed the iett 
to have gone te the jury would heve rrejudiced the ricghte of 

appellee and we do not believe that appellant's righte were 
seriously «affected by the refusal of the covrt to admit 
said letter. Negotiationg or an offer of compromise are not 
admissible in evidence. Doma v. Hollenbeck, 14° Apy.439. 
| it ie next ineisted that the court corred in vere 
mitting sppellee to vrove the substance of the notice 
posted by annellant at ite working plece tn the effect it 


1 


had elected not toa be governed by the provisions of the 


Workmen's Compensation Act. A certified cany of the notice : 
filed ty apnelient with the Industrial board electing not 
to pay compensation under the Vorkmen'ts Com sensation act 
7 having been given in evidence, we are of the opinicn thet 
the court did not err in permitting apnelliee tp testify to 

the subetence of the notice posted by appellant at ite work- 

» ing place. ‘shile appellee's t:stimony was not very aatisn 
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factory am to what thig notice contained, at the same { 


time we hold that the testimony of monelice, in @nnection 
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with the certified coyvy of the notice filed with the Indue- 


trisl Sosrvd was sufficient rreef that anpellsnt hed elected 


re eae ee ae” CU 


not to be governed by the provisions of anad Act. The record | 


discloses that notice had been given aprellent prior ta the 


| 
‘ 
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Gi 


day of the triel to produce = copy of the notice nosted. : 
Riot having done so, we are of the ecpinion thet it is in no | 
position to complain of the rulim, of the court in permitting 


appellee to give in eyidence the subetence of eaid notice. 

it is next contended by appellant thet the court 
erred in its rulinge on the instructione. Two inetructiang 
were given on behalf of appellee, and ten instructions rere 


given on behalf of appellant. It is contended vy appellant 





that the court erred in giving aprellee's second in rtruec- 

tion. GSnid instruction informed the jury that in ense they 
: found the iesves for the plsintiff then in assessing pisain- 7 

tiff's damages they might take .nto considerxtion the nature 
and extent of injury, together with the probable duration 
thereof, if any, shown by the evidence, the plaintiff'e pain 
end euffering, if any, shown by the evidence, his lees of 
time and earnings Guring hie sickness and dienrbility to 
work, if shown by the evicence. it ise insisted that thie 
inetruction does not require the jury to find the iscues 
from a prenondersnce of the evidence. The instruction does 
not areume to instruct the jury except ae to the szintters to. 
be taken into consideretion by them in determining the amount 
of appellee's recovery, nrovided they found the issues in 


© 


hie faver. Thies instruction in substantinlly the same form) 








has been given a great many times and has not been seriously 
criticised by the courts. The court did not err in giving 
anid instruction. — 
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{t,je next contended by appellant that the court — 
erred in refusing to give the four instructions tendered by 
appellant and which were reiused by the court. Annellantts 
first refused inztruction required that appeliee prove that 
he wee in the exercise of due enre and enution for his own 
safety at the time of the injury before he could eetablich 
his right of recovery. Apnpeliant having elected not to vay - 
comrengetion uncer the Werkmen's Comrenesation jet, it took 
awey ite right to the defenses of contributory negligence, 
fellow vervant and assumed rick. The court therefore did 
not err in refusing thig instruction. 
Appeiiant's second and third refused instruetiona 

were in effect covered vy other inetructions given by the 

court at the instance of appellant and it was not necessary c 

to further instruct the jury on those matters, 
, The fourth instruction wis involved end in the 


form tendered would neve been wislesding to the jury and 


a 


the court did not err in refusing the sane, 


Lastly, it i# contended that the verdict ie ex- 


ee 


cerarive and that it must necesssrily hove been the recult of 
3 prejudice or passion on the nart of the jury. “hile we am, 
of the opinion that the verdiet is pretty liberal, in view of 
the injuriee sustained, at the same time we -zre not orepared 
to say that the verdict is so exceesive ae thnt we esn say 
it is the reeult cf prejudice or paezion. The injury suge 
tained by appellee was a serious one and the undisputed 
evidence is to the effect that he woe incapecitated for some 
7 two or three months; thatiwo of hie toes that were injured 
are still stiff--that he cannot flex them; that he hee to 
wear & shoe that is two sizes too Jarge and thst he has to 
- . : 
7 - 
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wear breces in order to protcet hie foot. here ia alee 


rome evidence in the record tending to giow that the 





injury ie a permanent ene. Ye would therfore aot be 

warranted in revereing this Judgment on account of the 

@ize of the verdict. : 
Yinding no revereible ericr in the recoord the 


judgment of the trial court will be afiirmed. 


Judement affirmed, 


Not to be reported in full. 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 


said Appellate Court in the above entitled cause of record in my office. 


IN TESTIMONY WHEREOF, I have s wi and affixed the seal of said_,Court 
at Mt. Mig (ise Le LCS eg ee day of 4LZzLE. 
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Opinion of the Appellate Court 


AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesdav 
in the month of March in the vear of our Lord, one thousand nine hundred and eighteen, the same 


being the 26th dav of March in the vear of our Lord, one thousand nine hundred and eighteen. 
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— Hon. Franklin H. Boggs, Presiding Justice. 
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Hon. Harrv Higbee, Justice. 2 st U i 9 © 2) { 
Pee C. McBride, Justice. 
CHARLES 68 JOHNSON, Clerk. THOMAS E. PASLEY, Sheriff: 


refiled 
, there was jled in 


the words and figures 
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L—_ And afterwards, to-wit: On the “ffir dap of som FA. D. 19 
the office of the Clerk of said Court, at Mt. Vernon, Illinois, an OPINION i 


following: \ 
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\ ERRORXTO 
__ Appellee {APPEAL FROM 
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Be etn \ / 
vs. ME Circuit COURT 
$ Fj 
October Term, 1917. ‘ f 
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Term Noe 20. in the Appellate Court Agends Lo. 
of dilinoig,Fourth District. 


Gotober Term, A. ti. 3917. 


2101.4. 574 


Aypen] frase Cireuit Court 


George (, Handy, Aprellee 
ve. 


Litehfield & Kadison Kailway ) Kadison Count:, Illinode. 


f 
j 
} 
} 
; 
; 
Company, Appéeliant. } 


Oninion by Loges, i. J. 


Thies gppeal is prosecuted te reveree a judgement 
for $2625.G0 rendered ty the Circuit Court of Madison County | 
in an action of case brovght by anpellee agsinest avrellant 
to recover damages for personal injuries received by apynel- 
lee on Kay 2%, 1910, at which time anpelice was throw from 
a@ motor-car driven by ©, 4. Hickel, train diepsteher for 
sprellant. The deolaration charged negligent and imeroner 
conduct on the part of hickel in driving said motor-car by 
rearon whereof the same ron spsinet a deg thet was on the 
track near a bridge or treetle on appellant's reilrosd, 
causing said car to be deereailed and synellee threwn there- 
from as stove stated. 

Tie erase hee been tried four times. The verdict 
and judgment in the firet two trials being in favor of ane 
péllee were on appesl in tunis court reversed end vemaunded 
on the ground that aaid vordiete were ageingt the manifest 
weight of the evidence. Sandy v. Litenfield & hadison 
Railway Co. 183 App. 442; Bandy ve Litchfield & Sadison 
Railway Co. 196 App. S60. 

_ The recoré Giscleses that on the third trial in 
eed@ Ci reust Court a verdict in favor of appellee, was, 
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on motion of appellant, \set s eige and a new trial fered. 


The fourth trial resulted. in o verdict and judgment in 








favor of appellee and\ said \Qudgnent ia now before thie court 
for review. ‘The facts\ in th e cage sare sufficiently set cut 
in the case of Dandy v. srentieieg Madiron Radlwey Co. 
196 Ap, 560, to which \veterence is hereby made and it ia 
therefore not necessary ‘to repeat thd! nene here. 

it ie proper alas te observe that Allois Ghmidt 
one of the parties neing carried uron maa motor. cas at the 
time aprellee wee injured wor himrelf tate ed and prosecuted 
a suit agninet sapnellant elieging the sane lagviakd anete 
in the operation of vada car that are eherged in thie Case, 
A verdict and judgement in his favor wae reversed on gs peal in 
thig court on the ground that the verdict wae ageinst the 
manifert weight of the evidence. “Shmidt v. Litenfield & 
Kadicon Kailway Co. 179 Apo. 833, 

lt is now insizted by aprellee that the judgment 
on tnie appesl should be aifirmed for the reneon that the 
record contains the testimony ci two additional witnesses 
whose tegtimony tends to corroborrte and eupnert the teeti- 
mony cf the other witnesses for appellee snd impeach the 
testimony of bickel whe wae oversting the osr of appellant 
at the time of the injury. *e have cerefully read the Lee 
timeny of both of these witneeres, and we frill to find that 


auch testimony materinily tende to corroborate the evidence 


ws, 


of appellee's witnesses or impeach the testimony of  ickel. 
ve heve, as heretofore atnted, held in Dandy v. Jitchfield ¢ 
Madison Ra ilway Company 183 Ann. 492 and 196 Ap». 565, and — 
in Shmidt ve, litehfield a Badisoen Hailway Comany, 179 App. 


533, that the verdicts of the jury were ageinst the manifest 
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weight of the evidence. io new evidence wnaterial to the 
igeuee being contained in the record on this snnerl we cre 


conetrnined to hold thst the judgment of the lower court 


















gould be revereed as we consider curselves bound by the 
finéings mde on the former ernenis in thie ense and on the 
findinge made in the ence of Shmidt ve. Litchfield & Usdisen — 
Railway Company, upra. 

Where a care ie reversed by an Ap eliate Tricunel 
and renended for a new trini, the vrinciples announced hy 
appellate tritunal in its opinion, cn a re-trial of the case 
in the court to which the ense is remanded end vnon an apr 
from so judgment rendered upon such remandment, must control 
if the case prevented upon the second triel and apresk ie 
the eame csrpe ae the case in which the opinion wae filed re. 
vereing and remanding the same. Fenn Plate Glage Use wa. 
deh ice Go. 216 111.572; sXeigel v. Green 22] 111.186.Landips 
ve *OlT, 129 Anp. BE. 

In the leet mentioned care this court »t onmge OY 
eoid: "The egecond trial of the case, which alee reeulted in 
& judgment in favor of olf, wes had upon the gawe pleadings 
ag the first and the same facts were shown in substance. 
At thie trial, however, appellee introduced six new witners 


none of whom had testified on the former OCCHEAOM see senvesne 
The new evidence introduced by appellee upon the second tria 
déces not appesr to ue to have made any substantial change 
in the condition of that phage of the case, whieh releater 
#o the right of appellee to mzintain a suit in asmumpeit fer 
the value of the entire etock of goods, and there is there. 


fore nothing to warrant cs in making = ¢ifferent tsling frm 


~e 


oie of thivtotan goteblve wen of .eonsbive ot to daytow 
ay of [eeersn e£.if ao broger aft vat Bbonisstuon gnied gonads 
$ayco tveral add ks toonabug eso? get blow of henietienon 


ait vo brood sevinecuo vabienco ae 2A benxerer od Slyode 


eit me Ran aero «ing af sieacre tomrot eff mo ahan aan thnit 


GAeokbes A hfoktiosti: wav Shktae to vane shd mk obum aynkdatt 


Rtgs urine 0 yowl Eat 


femiciv” asel(lo ok as yi Bestevor ak aano e#& otertl 
O53 yo baosiorne gointoniy: off ,[atts won « TO bebsasiat one 
gues ond to Laiis-s1 m mo ,nolaigqe all al Tea rt otal lenge 
[egos m4 troee one bebrewer af puro ail! doinw of stone ott ms 
fetinse Jaun ,Inembeamet dove nogu berehrer Jneagoul « mort 
et ics«re Bar fates bueoese o:lt nogw betmeretq enso eit Tk 
“9% Deicl sew nokwion et Molin mt oena oft am oeao Orme Sit 
my of) Seated e78f% Annet .smee aid anibauromet bos guietey 
VEO tee te tii t's megic .v fenton ;SVd. 010 AIS .ov got. Het 
+88 oq" QOLT ,FLow ww 

Wo Ose Se Pruro7 a fA Sano Honoittnem geal edt wt 
Ni Datfiuear aefe Ante ,aeno ats to [sixt brosee enfl? :dise 
ayrtheste ame oft nogge bad exw ,tlow to wevek mk dramgdut o 
ssorrtsCus ch sro stew etont gane odd ban s¢eatt weit wo 
aacnanciw wen xiu beouvhoitnt eolledrde ,revewod ,fets<t elds TA 
tevewseves fMinnooo Temxot edt ao bektides? Sand motiw to anon 
ASitS Dione, 350 aocy usilycum yo beoubeitnt sonebive won ait 
egrado tauigmesadye yaa abe syne oF sa OF xhecqe ton seoh 
tatcftay Sobty ,seae oF To veaty salt? to noliibaoe edf vt 
ecQ wervmees mi tive a nistnica ef sellemge to Sdutx ote of 
-eyord ok sale ban ,nhooy to Mocte seigae oct to outay ett 


mew} aektess trorettis - gnttss at en doeeraw of gnidton erot 








that made when the cnse was here vefore.” 

We are of the opinion and eo hold that the ver- 
diet on thie present ense is manifestly ageinst the weight 
ef the evidence and for said reason the judgement rendered 
thereon will be reversed and the couse remanded. 

REVENSED AND REMANDED. 


Hot to be reported in full. 
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Opinion of the _Appellate Court 


AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesdav 
in the month of March in the vear of our Lord, one thousand nine hundred and eighteen, the same 


being the 26th dav of March in the vear of our Lord, one thousand nine hundred and eighteen. 
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CHARLES C. JOHNSON, Clerk. THOMAS £. PASLEY, Sheriff: 


And afterwards, to-wit: On the fifth dav of April, A. BD. 1918, there was filed in 


the office of the Clerk of said Court, at Mt. Vernon, Illinois, an OPINION in the words and figures 
following: 2 


We 
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The Joliet Bridge & Iron Co., £ 
# ERROR Ox 
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No.2 =e f 
October Term, 1917. f 
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a oes East St.Louis  eemary 
_Hast Side Levee & Sanitary. District, 
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TRIAL JUDGE 


HON. W. M. VANDEVENTER 
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Term Ho. 21. in the Appeilate Court Agenda ie. 7 
of lliinmois, Fourth District 
Oetober Term, A. D. 191%. 


The Joliet Bridge & iron stad? 
Appellant i 2 1 0 T.A. 5 7 
V@. ) Apneal from City Court 
The kaet Side Tevee and Sanitary Lart ot. touir. 
bistrict, Appellee ) 


Cpanion by logge, 7. J. 


An action in assunpsit wae brought in the City 
Court of Last St. Louis, ty aprellant, the Joliet Bridge & 
iron Company, againet appellee, The Last Side Levee and 
Sanitary District, to recover a balance alleged to be due 
for material furniehed and inber performed in construe ting 
four bridges in ssid district, end for the expenses ineurred 
in removing and reeplacing # opan in one of said bridges. 

At the clove of the evidence the court directed a verdict 

in favor of appellee, and rendered judgment thereon. Ta 
said ruling anvellant excepted end nrosecuter this anpesl. 
The declarxtion oongists of eight counte. Two of 
eaid counts being the common counts, the remaining «ix counts 
in verying form declare on the contract entered into between 
appellant and appellee for the construction of said above 
mentioned bridges, for extra work and materiale, ineident 
thereto and for damayees alleged to have been suffered by 
appellant by reason of the failure of appellee to keep and 


perform eaid contract on its part. 
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Appellee filed a plea ef the general iscue and a 
stipulation was entered into by ssid parties to the effeet 
thet all evidence proper to be considered under »roper special 
pleas should be admitted under the genersl issue. 
On February 14, 1910, appellee, The Aart Side Levee 
and Ganitary District, «a municipal corporstion, paseed an 
ordinance designated ordinance ho. 5, seis hie for the 
| digging of a diversion channel to change the head wetere of 
Cahokia Creek from the biuffs to the Missiesippi river. 
This chansel is iour or five miles long, approximately 160 
feet wide and eight or ten feet deep with levees on either 
gide. On ‘iovember 22, 1910, anpelilee passed anecther ordi- 
mnence designated ordinance o. 11, oreviding for higheway 
bridgee to be conetructed seroer enid channel. Specifications 
were prepered, e2id work wos advertised and on the letting, 
appellant wae the successful bidder, On January 16, 1911, 
a contract wae entered into between aprellee and appellant 
for the eengtruction of seid bridges which seid contract made 
euid above mentioned ordinances, advertisements, specifica. 
tions, «te., a part theres. 

Under enid contract appellant wae to construct 
said four mentioned bridges under the supervision, order 
and direction of the Chief engineer of appellee. The work 
wae to be commenced upon notice given by said engineer | 
and was to be completed within « specified time, all under 
the direction of enxid engineer and to hie satisfeetion. | 

The record discloses that the work proceeded under 
gaid contract until bridgee Nos. 1, 2 and $ had been con- 
atructed. hile the work on bridge ‘o. 4 wae in preerese, ne 
engineer of appellee directed that the work te suspended. 
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At a later date aiter three of the spans cf bridge four had 
veen erected by appellant, eaid engineer directed that the 
north elzxty foot epan of said bridge be removed by appellant 

























in order to permit a drag line of another contraecter to 
pase. The direction to remove said «pan was in writing and 
in compliance therewith anpellant removed the came at an 
expense and coset as claimed by it, of ©2057.92. 

in April 1912, the entire work teing finally com- 
pleted, the prevident of apneliant company furnished an af- 
fidavit in accordance with the eomtreact that a2] claims for 
labor and material incurred by appellant under exid eontract 
had been fuliy eaid and discharged. Upon the filing of 


eaid affid» vit by a -peliant the chief engineer of appellee 





ceused final ectimstes to be made covering all the work under 
the contrsoct and certain extra work, On ny “8, 1912 final 
checks, vouchers and receipt were mailed to appellant, one 
@heck for $6398.45 for work and lsber nerformed and mater- 
ial furnished under the contract, and another check for 
€517.40 for extra work and materials. 
At the time of the mailing of esnid checks eppellee 
through its @lerk sent appellant the following letter 
"‘lerewith 1 am enclosing you voucher hoes. 2064 and 
2668 with warrants payable to you. IJ am also enclosing 
final receipt which please sign and retum at your earliest 
convenience. Flexse receipt the vouchers st the usual place, 
and return to ue by registered mail in order that they may 
not be mirplaced or lost in transit.” 
The receipt eent with this ‘etter and said check 
ie ac foliows: 
“Joliet, iil., 1912. 


_ We hereby acknowled;e receipt from The liast Side Levee & 
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Sanitary District of worrent Ne. 2064 for $6,398.45 and 
warrant lio. 2065 for £517.50 being in fuli and ecmplete 





payment for labor and material furnished in the construction 
























of four highway bricgee, being, part of ¢ metruction Project 
No. 1, Cshokia Creek Diversion Channe?, under contract dated 
May 14, 1vil, and under requisition for ex'ra work fo. 1, 
and the seid The Kast Gide levee and Senitary District is 
herehy completely and fully discharged from any further lia- 
bility under eaid contract and order for extra work. 
Joliet Sridge & iron Company, 
Voucher 2064, 
By 
ee "Peecident. 

Appeliant cashed said checks but falied to sign 
anéd return said recéint, and wrote appellee to the effect 
that enid check would be sleced to ite account by appellant 
but that there remained a balance due from appellee to ap- 
pellant for extras. ‘@n itemized statement of which woe sent 
to appellee. aid statement included said item of $2987.92 
for removing and re-placing esid soem in bridge \o. 4 
together with an itemised account of the time of the men 
employed by anpelilant in storing tools, closing down work, 
taking down and sutting up derrick and other anoarotuge in 
connection with the remowal and the repiseing of seid epan 
and the completion of ssid vridge. The total anount claimed 
by appellant including said item of $2057.92 smounts to 
$5180.55. 

lt io ingisted by aspeliant that under the vrovige 
ions of the contract entered into between it and eaxvpeliee 
for the construction of said bridges thet the expenges in- 
curred in the remoyel of ssid span, the re-placing of the 


same and the expenses and loee incurred by appellant by 
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reason of the evepension cf the work on anid bridge ware not 
contemplated ty said contract and that inasmuch as work 
wae euspended and said span of esid bridge removed under 
the direction of the engineer of svreliee, ‘hit anvellee 


would be lisnle therefor and tnat the court erred in direet- 

























ing a verdict for appellee. 

Appellee ingists that under the provision of enid 
contract, firet, thet even though the work in connection 
with the removal and replacing of said span in bridge Uo. 4 
should be helé to be extra work and sot covered -y the con- 
tract between seid ourties, thit inasmuch ae no estimete 
was firet made by suid engineer ae to the cost of the re- 
moval and replacing of said spam as provided by the contract 
entered into between ecid perties, that therefore appellee 
would not be bound by the acticn cof eid engineer and would 
not be liable for gaid expenses; second, that the errenses 
incurred by appellant in connection with the removal of 
seid epan in bridge (o. 4 and the replacing cf the same wage 
one of the incidente in connection vith the conetruction of 
said work under said contract and thet no liability rested 
on aprellee ty reaeon thereof, and third, thst even though a 
Jisbility exieted for exnid expenses that the acceptance of 
the checks majled by aprellee which ourported to be in full 
of the amount due on the contract and for extras amounted to 
an accord snd estisfsction. 

A enreful reading of said ordinancer, the meceifi- 
ecstions and the constract entered into between «sid parties 
and waich includer ae a nart thereof erid ordinsnce, speci- 
fieations, advertisement, ete. lerd- us te the enneluation 


that the judgment in this case should be affirmed for the 
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reegon no estimate wag mode by the engineer as te the oost 
thereof and no agreement was made by a pellant with appellee 
in reference thereto, as provided by ssid contract. 
section 36 of the specifiecatione provides: "Ko 
claims whatever shall at any time be made upon The Mast 
Side Levee and Sanitary District by the contractor, for or 
on account of any extras work or materisl, cerformed or 
furnished, or alleged to neve been performed or fumished; -_ 
unless guch extra work or anteriale shall have been expressly | 
required in writing by the engineer in charge, the vricesr 


? 


and quantities thereof i«ving been first sereed unon end i. 
ppproved by the engineer in charge.” 

Section 39 of the enecifications provider: "Ro 
charge gehall be mde by the contractor for hindrances or 
delnye from any cause whstever in the proyrese of the werk, 
but such hindrances or delays may entitle him te an extension 
ef the time allowed gor the completion of the work, as pro- 
vided in paragroph 32 above.” 

Section 56 of the anecifications provider: *The 
right ie reverved to sake such changes in the plang and 
epecifications ss are not otherwise provided for as may from 
time to time appear necessary or desirable and such changes 
shali in nowleé invslidate this contr«et. Should such 
changes be productive of increaged cort to the contractor, 
e fair and equitable sum therefor to be agreed upon in write 
ing before such changed work shall have been started shall 
be added to the contract price, and in like manner deductions 
shall be made." 
Paragrach 14 of the contract provides: "Should the | 
Sanitary Dietrict deem it proper or necessary, in the exe | 
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ecution of the work herein undertaken by the contractor to 
make any elterations, changes crm® additione which ahneall i 
¢rense cr diminich the expense, said alterstion, change or 
addition shall not vitiate or annul the contreet or sgree- 
ment hereby entered inte, but the chief engineer of such 
district ehall determine the value of the work so odéded or 
omitted and reduce to rriting the change cr addition and € 
velue of the asme before such change or addition shall be | 
made, and & cony of the same ehalil ve furnished to the eon 
tractor, such velue to be added to sr to be deducted from 
the contract price, as the case may be.” 

eithout quoting further from the contract or the 
specifications in connection with the manner in which exe 
tras may be claimed for, it is sbundantly apparent from the 
foregoing provivions of sid mecificstione snd contract 
that in order to cherge apneliee for any work, wnterial or 
other expenses as extras, said work, materials or expenees 
must have been estimated in criting by the engineer vrior t 
gaid work being done or said expense being incurred, a corny 
of whieh estimate was to be held by said contractor. fo 
attempt wae wade by appellant to reve a complisnee with 
this provieion of ecid eontract and specifications. We 
are therefore of the opinion end #«o hold that without cuch 
proof being made appellant was not entitled to recover for 
puch alleged extra work, material and expense. The nrovis- 
fone of said contract with reference to how s liability 
for extra work, material or other expensesmay be incurred 
being clear and explicit it ie the duty of the court to en- 
fares esid contraet aeearding ta ite terms. best Vv. iqnney 
Refrigerator Co. 261 111.563; Mutual life ine.Co.v.Deb/ine, 
485 App.422. 

-Te 





{ieee 4 


” 


| o¢ 4-dorgtao> act yo nxetadteonu olfeted Aeov ef? to nottua 
wti-fingds dodcy oanltthba 1x wagaads ,2ac¢ktazet te yas alan 
EE egnadto ,agitevaita Sise ,2erpaxs alt Asdoioth ro eeaste 
-9e7g5 To Saetanon ant Bons re stattiv tom Sfede ante issa 
douse te yaentqae tofno of? gud ,otalk hevetas yeted them 
to heb =a an Liew aff ‘be oviev off oniurcatob Linde goistielb& 
St One noatdcooe te agemto sat antvlte of sober bas hott imo 
94 ffada metitbbsn «<6 osansilo dou stetod azes aff To oulav 
eHiod ect of bendninivt sa LIfede ance gilt Yo yroo w bra , oben 
mort bedsuhes et ot re ot babhe od oF mativ Hows psidoett 
“.9% yon eect of? ap ,vohun Santdnes osit 
ant to fosstane edt nowt reditwt gaktoup gust in 

“xO Okie mk tocamm off Agiw artisanaen al anolinaitioage 
Oise wos? #retequs ylrrabsude ef ft ,z9t boninlo od yas wert 
dostinoo Brie gach ealbthogga bisa 20 simtutvorg gatoyerot 

> feivader .xtoe ya tot soifecds saxade of tabto al dad 


<9 9S geeneans renio 


= 
+t 
2 
— 
= 
ke 
i 
¥ 
- 
em 
42 
x 
= 
er 
3 
. 
i 
ih 
a 
i 


Bee Ne 


bolemgtae nood ori Jase 


od 
S 
¢ ~ 
hae 
Lg. 
= 
ra} 


GF cokes wseirk ye 
Woo © ,oartues? quiet eenscxe bea yo snob ynisd xeow Siow 
eTovostlana bias yd bLail af o3 sev et mmtis9 deidw ta 
iw ooaskicneo a svot of ganilauqs yd ebas enw tomodts 
wertakfeatttosss bree #osutaco bhae te antelvotn ¢ fat 
dou tomigfe seat ofonk na Sma motetce oft te efotereds oth 
xO% Gsvooer of balislins tor sow dasliogqqa abam gated toorg 
“sivory sit .aunae xe bin Inbsatam . grow attxe Segetin Hove 
ydlikond! pe wort ot odne toler Méiw Jomtinoo bine to anol 
tits od You @aneyne rsaso xo Lalieden euxow miszxe tot 
“$9 Of tues eas In “ash of? ak $4 Siotigxe bar tHsle an ted 
YVONite’! +V¥V das¥ .2arrst 222 ot athrasne Fem $oean hias anent 


ponte .y-oU.anl otk! Isudsnl B98. (01 Lae 100 rodareglixtes 





It ia insisted by sppeliee thet the provirions of 





the contract in question are bread enough in ite terme to 


make the appellant Jinule for the expenses incurred by it in 





























tre removal of vaid span from esid bridge No. 4 and that no 
“right of recovery would lie therefor, even though the method 
provided for in the contract had vcen followed with reference 
te ascertaining the expenses in connection therewith prior 

to the time that eaid span wae removed. It will not be nece 
essary for ue to page on thie »ronorition ineemuch as our 
holding is thet appellee ir not linble in view of the fret 
that the provision of the contract with reference te extras 
was not followed, 2%ti1] we are inclined to the opinion that 
before the anneliant would be entitled to recover sgsinet 
appellee for said lnber, material and other empenser incident 
te the removal of eid epan and the re-plecing of the same 
‘pridge No. 4, it must hs ve shown not only that the expences 
incident thereto had been previously nscertained as provided 
in the contract but it should also be shown in the absence 

of an agreement on the port of appellee te pay therefer 

that the removal of eaid span in bridge 4 wee for the bene- : 
fit of appellee, drainage district, rather than for the bene- 
fit of another independent contractor who had the contract | 
for time dredging said channel. in other words, there ig 
nothing in the controet or in the evidence wurranting the | 
conclusion thst aprellee, drainage district, should be linble | 
for thie expense rather then s» me other independent contx: al 

The evidence in the record tends to prove an 20- 

coré and satiefaction as contended by avpeliee but we vrefer 


to base our judgment affirming the trial court on the fect 
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7 
thet appellant failed to show a eight of recevery under 


the provisions of the Contraey entered into between seid 
perties. 





#¥inding no error in the record, the judement of 
the trial court will be affirmed. 


Judgement affirmed. 


Not to ve reported in fudl. 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 
said Appellate Court in the above entitled cause of record in mp office. 


IN TESTIMONY WHEREOF, I have set xe hand and affixed the eas of 
at Mt. Vernon, this... are Set ET 1. Cees day ofA 424.2 


A. D. 191.4 } 
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ch ae ENV MELLEL oo ecscsccsrneesevsn nsescesssesincee 
Clerk of the Antena Court. 








OPINION 
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Opini f the _Appellate Court 
AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesday 
in the month of March in the vear of our Lord, one thousand nine hundred and eighteen, the same 
é 
é 
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being the 26th dav of March in the vear of our Lord, one thousand nine hundred and eighteen 


THOMAS E. ha SLEY, Sheriff 


Present: 
Hon. Franklin H. Boggs, Presiding Justice 


Hon. Harrv Higbee, Justice 
Hon. James C. McBride, Justice 
CHARLES C. JOHNSON 
s, to-wit: On the fifth dav of April, A. D.£1918, there was filed in 
f 
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’, Clerk. 
And afterwards 918, 
the office of the Clerk of said Court, at Mt. Vernon, Illinois, an OPINION in the words and figures 
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Village of Carrier. Mills,..I11., 5 
Appellant APPEAL FROM 
COURT 


Circuit 


..COUNTY 


VS. 


October Term, 1917 
ae, X ~om 7 f 


Lou Pritchard, 


TRIAL JUDGE 


secceneeeeeaeeseen cfg gen ERBWE Spessecceeecseeneeuceeceeneeeeentene 


HON. 








Term No. 27 In the Annellate Court Agenda 10.40, 
of Illinois,¥ourth District 


October Term A. BD. 1917. 
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Seline County 


Village of VUsrrier Kills, 


’ 


lilinoieg, Apveliant 


/ 
) Appeal from 
vs. 


) 
) 
} Circuit Court. 
\ 


Lou Pritchard, Anrellee 


Opinion by Loges, P. J. 


This appeal is prosecuted to reverse a judgment 
for 4;1000.00 renderéd by the Circuit Court of Saline County 
in fevor of appellee and against appellant in an action on 


| the case brought to recover for injuries eustained by ap- 





pellee. ‘ne deciaration charges that sonellant wae negli- 
gent in failing to keep and maintain 2» certsin »vlank crogss- 
ing in a reasonably sefe condition; thet the »ublic was 
compelled to use the crossing and that appellee in so using 
the same wes injured while in the exercise of due cere for 
her own saiety. 

This case was before this Court at the GCetober 
Term 1915, and on the 17th day of Arril 191¢, 2 judgment 
was entered reversing and remanding seid cause for the 
reason that the verdict of the jury wae sgainet the manifest 
weight of the evidence and itor erroneous rulings on the in- 
etructione. ‘the facts in the record on this second appeal 
are cubetantially the seme as those on the first appeal and 
eas the facis are vretty tully set ovt in the opinion on the 


former trial in this Court it will not be necessnry for us 


al- 
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to set them out here in detail. 

The record discloses that Onk etreet, runs east S 
and west through the business part of Carrier } ills, a villege 
of about 2006 inhabitants; that some two blocks east of 
the business vortion of the city it is iniersected by a 
thirty foot stxeet running north and south which hae no 
name. Along the west side of the unnamed street where it 
croeses Cek street, is an open ditch eleven feet wide and 
across this ditch in the center of cak street is a bridge 
sixteen feet in length from nortn to gouth. North of this 
bridge some six or eight feet a nlenk had been placed across 
the citch by a man vy the name of Lider who testified that 
he so pleced the same at the inetence of the lresident of 
the Valiage poard., ‘the plank referred to was about fourteen 
feet long, two inches thick and sbout eight inches wide. 

The recora aiscloses that there was no sidewalk on the 

south side ef Oak street leading up to the unnamed street, 
and those living or traveling slong that side would crose 
over to the north side, where there wae = sidewalk leading 
up to the thirty foot ctreet. There wae 2 path from the 
sidewalk to the bridge along which some cinders had been 
placed and in fair weather the path snd the bridge were used 
by ioot naseengers, but in muddy veather the clank wee gen- 
eraliy used in crossing said ditch. 

The record further Giscloses that on the 3rd day 
of January, about 1:36 o'clock in the afternoon, appellee 
@ woman of avout 45 years of age, weighing sbout 165 pounds 
was returning tc her home from the businees pert of the 
village of Carrier .ills, carrying three bundles, when she 

“reacheé the ground which hed been frozen early in he day but. 
« 4 
-2- 
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haa then thawed on the surface, end was somewhat muddy and 
sloppy. Appellee testified in attempting to cross on said 
plank her foot slipped, she fell and received the injury 
complained oz. 

It is first contended by apnellant that the evi-e 
agence on the present enneal is prectically the same ag on 
the former eppeal and that the finding ty this court that 
the verdict of the jury was against the menifest weight of 
the evidence w2e binding on the tric] court and on this 
court and that for eaid reason the judgment snould be re- 
versed. 

Appellee concedes that if tne record in this case 
is the same or is substantially the come ar on the former 
appeal that the contention of ennellant weuld be right, but 


it is insisted by appellee that the record on this appeal is 





subctantiaily different from the record on the former appeal. 
Appellee insists that the record differs on this 
appeal from the former in the following eortiackan 

"1. She physical condition of Cak street in the 
neighvorhood of the wooden bridge as well as the appyroache@ 
to the voridge and the drains or ditches on either side of 
the main ditch across which the plank lay. 

2. Also the physical condition cf appellee with 
reference to the condition of ser healtn, tne use of her 
legs, arme and sight. 

3. wxvidence that the feet of the plaintiff were 
not muddy or slick age she had traveled on a well beaten 
cinder path which was not muddy. 

4, Alon evidence as to the size, contents and man- 
ner oi handiing 2nd packing of the three small bundles which 
she carried under her arm. 
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5. The record is a different record st this time 





























on account of the instructions for the plaintiff conform- 
ing to the prior orinion of the Aprellate Court in the 
above particuler." 

We heve examined the record with reference to the 
points specified but do not find that there is any substan- 
tial difierence in the evidence on thie 2»»eal and on the 


iermer appeal. The surroundings »t said bridge and at the 





plece where the plank was »ut across the ditch is practieally 
the same as on the former appeal. Ae to the nhyeieal con- 
dition of appellee, the record shows her age, weight, ete. 
to be practically the sane az before. 

fn the second triel apvesllee testified in chief 
that ser feet were not muddy but she efterwardes said that 
they may have heen damp and that they may heave been save 
muddy, but she did not think enovgh to hurt. The evidence 
Giscloges that the grounc had been frozen and wee thawing 
and the streets were more or less muddy at the time of the 
injury sce there is no substantial difference in the evidénee 
in thet regard. | 
There was no evidence in the record showing the 
size or contents of the three bundles carried by appellee on 
the former trial but on this anneal tne evidence discloses 
that the oundlés were amail, but we fail to see that that 
fact can make any serious difference with reference to the 
question of the exercise «of due c#re on the part of appellee. 
Ye therefore hold that the record on this appeal 
being substantially the same 2s the record on the former ap- 
veal, that the court is bound by ite former holding to the | 


effect that the verdict is against the manifest weight of 
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the evidence. 
The opinion and judgment of the Appellate Court 
on one appeal in a cnuse is binding unon it and uvon the 
: trial court, 2nd questions there determined cannot be re- 
} viewed on subsequent 2arne2ls in the cauvee vien the record 
is the same or esunstantially so. Usughetee v. The Ohio 
| Oil Co. 181 Apps. 1355; Lennartz v. istate of Teter Popp, 
175 Anp.539; Bandy ve. Litchfield « edison Neilway Co. 
183 “po.492; Newberry v. Slatciuford 196 111.458; Westbrook 
v. brederickeon, 97 Anr.A4AC, 


It ig insicted by anveliant thet the court erred 








in its rulings on the instructions. ‘The seventh instruction ) 


given on behalf of eprellee ig erroneous among other things 




















for the resson that it is eseumed by the court that the 
plank in question constituted a sidewolk. That was a ques~ 
tion of fact for the jury, eemeciaily in view of the evideneoe 
in this record which file to show that the Village Board 
placed said plank across saic ditch or that it took pos- 
session or control of the same, 

The record rather discloses that the plank was 
kept there by the man iicder, and thet the same was used by 
the public without the city oe such having anything to do 
i with it or without the city ever in effect having sdopted 
the use of ceid plank as a crossing for the public. The 
record tends to show that the bridge in question was con- 
etvus ted by the city, not only fer Mm¥Res horses and vehicles 
but for pedestria& travel ae well. 

The ninth instruction given on behalf of spnellee 
fe erroneous for the reason thst the court in said instruc- 


tion assumes that it was the duty of the Village Board to 
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look after said croseing. We understsnd the law to be that | 
where a city or villoge undertakes to construct a sidewalk | 


or take control of a sidewalk consiructea by others, that it 


then becomes the duty of seid city or villege to keep said ? 


sidewalk in a rearonsbie etate of rep2ir, but it is a sere \ 


ious question in this case as to whether tne village as such 


either directly or indirectly adonted this »lank placed 


there by a third party as a part of tie sidewalk system of 


the village. 


Instruction No. LE given on the part of appellee 


is misleading in that it in effect assumes that the plank 
in question was in the pocsession and control of said vii- 


lege and that the same constituted a sidewalk. A large 


counsel for anneliee wae devoted to 


part of the argument of 
the proposition that a nerson in traveling in a city or 
village is not obliged to take another Woute to the place 
they are going simply because it m=y be e eafier one than the 
route selected, nrovided thet in selecting the route used 


even though it was more or Lesr unsale that they at the time 


were in the exercise of ordinary care for their owm safety. 
Appellee's contention is no doubt correct and supported by 
the authorities. fhe quection here, however, is as to whether 


or not the plank in question was o sidewalk in the possession 


anc control of the villege. The evidence tends strongly toe 
show that the said bridge censtructed oy the city was the 


only crossing provided by said village on said street at 


said place. 


Por the reason that the record discloses that ap- 


nellee wae not in the exercise of due cere for her om safety, 
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just prior to and at the time 
of her injury and that the verdict thereon was cgainst the 


manifest weight of tie evidence end for the giving of the 





erroneous instructions above set forth, the judgment of the 


trial court will be reversed and the cause will be remanded. — 


s 


Heversecé and remanded. 


Not to be reported in vull. 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 
said Appellate Court in the above entitled cause of record in mvp office. 


IN TESTIMONY WHEREOF, I have set my handand affixed the seal of said OUT 
at Mt. Vernon, this a a! ie SAA Ee. day Of LE LEA. 
A. D. eS ie / / 





OPINION 








AT AN APPELLATE COURT, Be 


nand held at Mt. Vernon, Illinois, on the Fourth Tuesdav 


in the month of March in the vear of our Lord, one thousand nine hundred and eighteen, the same 


being the 26th dav of March in the vear of our Lord, one thousand nine hundred and eighteen. 


G10 T.A. 598 


_-— Hon. Franklin H. Boggs, Presiding Justice. 


Hon. Harrv Higbee, Justice. 
Hon. James C. McBride, Justice. 


CHARLES C. JOHNSON, Clerk. 


THOMAS E. PASLEY, Sheriff: 


And afterwards, to-wit: On the fifth dav of April, A. D. 1918, there was filed in 
the office of the Clerk of said Court, at Mt. Vernon, Illinois, an OPINION in the words and figures 


following: 
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The lilinoie Terminal Ssilroad 
Company, Impleaded with the 
hiseouri and illinoie ridge 
and felt Railway Compeny 


Alton, Tllinois. 
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Appellant 


Opinion by Logue, F. J. 


fm action on the case wae inetituted in the City 
Court of Alton by appeliee, against appellant, the Illinois 
Terminal Rellroad Company, and the Sigsouri and illinois 
ridge and Lelt Kailway Company to recover itor injuries 
eustained by appellee alleged to have veen caused by the 
negligence of staid cefendants. The declaration congiste of 
three counts. ‘The firet count charges negligence generally 
on the part of appellant and ssid co-defendant. The eecond 
count is based on the alleged violation of tne ordinances 
of the City of Alton Limiting the speed of locomotive en- 
gines or trains running through said city te 2 speed of not 
more than ten siles ver hour. ‘The third count ie based on 
the alleged violation of the ordinances of the city of Alton 
which recuired that the bell on exch locomotive engine e#hall 
be rung continuously while running throagh eaid city. All 
of gaid counte allege due cere on the part of appeliee prior 
to and at the time of the injury in question, Yo said dee- 
laration appellant and ite co-defendant filed a plea of the 


general iesue. in addition thereto, the Kissouri and Illinois 


ale 
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Bridge and jielt Comnany filed a epecial plea alleging thet | 
at the time of the injury sprellee was in the employ of the | 
Kineer Conatruction Co.; that the injury complained of wae | 
accidental, erising in the course of said employment; that A 
the finser Conatruction Co. was liable under the Vorknen's | 
Compensation act for any damages due therefrom and that ape | y 


a, 


were not jisble. 


; 
pellant and said Nissouri and lilincis ridge and Belt Co. 


A demurrer was eustained to this ples. Said plea 
Was afterwerds amendec, snd # demurrer thereto was again 
sustained, a trial was had resulting in a verdict in favor 
of appellee and against appellant in the eum of $4390.00 4 
and of not guilty ag to its co-defendant. “tedeah Goce 
dered on eaid verdict, and to reverece the same thie sapreal 
is presecuted. 

It ie first insisted by appellant thst the court 
erred in refusing to direet a verdiet in fevor of ernellant 


at the cloce of apnellee's evidence and «geinm at the clore 


of sll the evidence. “ithout going into a detriled dircus- 


sion it ise only necessxsry to say thot the evidence of appel- —> 
lee, with the inferencer resennnbly to be drawn therefrom | 
fairly tended to prove the avermente of his declaration, | | 
the court therefore did not err in reiusing to direet a ver~ 
a@ict in favor of aposllant. 
It ie next insisted by sppeliant that the court | 
erred in admitting in evidence the ordinance cf the City of 
Alton limiting the speed of trains in ssid city, for the | | 
reaegon thet said ordinance containge 2 yrovieo, “that the ha 
Chicage & Alten hailroad Se. ean run ite traine cooing north. 


ward from the Union Depot in said city at such speed, not 
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exceeding fifteen miles ver hour, «» may be necessury to 
pare over the secending ersde cf its tracke.” 

The ingietence of appeliant ie thet the ordinance 
je void for the reason thet it ie diccriminetory in favor 
of the Chiesgo & Alton Sailroad Company. Without paseing 
on the guestion ae to whether or not the reason on which 
the proviso purporte to be based le esurficient to show that, 
that part of the Chiceaso & Alton Railroad referred to cames | 
within a definite claes, it ia only necegesry to say that th 
proviso would not render the entire ordinance void. The 


only effect that it would nmsve would be to render the pro# 


en ec 


vieo void. The remainder of the ordinance being separate 


and distinct from the sroviso would stand. The court did 





not err in admitting enid ordinance. 


it is next insisted by annelinant thet the verdiet 





of the jury is agcinet the “anifest weight of the evidence. 
The incistunce of appeliant being that aprellee, rrior to and 
at the time of the injury wae not in the exereice of due 
eare for hie own safety, and that if negligent at all, the 
negligence of avvellant was not the proximate cauee of ap~ 
pellee's injury. 

The evidence with reference to whether or not ap- 
péllee prior to and at the time of ssid injury received by 
him wee in the exercise of due care far hie own safety was 
conflicting. The record discloses that apoellee wae injured 
at or near Ridge street in the city of Alton. Said etreet 
rung north ané south through said city. “he treeke of the 
Big Your, Chicago and Alton, appellant and the ©.).& St... 
Ky.Co. crose said Kidge etreet nesr the place where eppellee 


wee injured, proetically at right oangles. Fascing south on 
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Ridge street you come, iiret to the tracks of the sig Four, 
next to thovge of the Chicago & Alton, then to appellant's 
track and lagtly, to the tracks of the C.?.&% St.l.Ry. The 
record discloses that in all there were some ten or twelve 
tracke crogsing vaid etreet in close proximity. ‘The die- 
tance between the Jouth track of the Chicsgo « Alton and th 
north track eof appellant, Hailroad, ie sbout twenty feet. 


The evidence of appcliee tende to prove that on 


the morning of July 3°, 1916, at about the hour of pix A.}. | 


he wse walking zouth along }\idge street, and after having 
passed the tracks of the Dig Four he woe etermed by a train 
on the Chicago & Alton. Appwllee testified that he looked 
both to the right and left and seeing no train and hearing 
no bell rung or whistle eounded, proceeded to croge the 
track of appellant, reilway, when he wos struck and knocked 
dow by an engine, the wneele of the engine passing over ap 
pellee's right foot. Appellee further testified thet after 
the Chicago & Alton train had paesed there was « light emok 
and that it wie more or lese dark at the time in question. 


~~, cae oe 
Appellee ie corroborated in hie tretimony by the witness 











Glenn Hood, being the only witness on either side who claime 
to eve seen the accident. ke tertified that on the morning 
in question he was etaunding on his baek perch some half a 
block away from there the accident oceurred snd saw appellee 
walk south from what wae then cealied, Second atreet, on 
Ridge street; that he saw a trein of cers on the Chicago & 
Alton going east crossing Midge street « few feet routh of 
where appellee wae standing and ag the Inrt ear of said 
train paesed, appellee started to erose the tracks of sppel- 
lant when an engine on the Missouri & illinois bridge and ~ 


Belt Kailway Co. struck him; that the engine wae backing; 
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that it was coming from the east and wae going weet. Seid 
witness further testified that he heard ne bell rung nor 
whistle sounded prior to the sceident. 

On the part of annellant, the witnees, Theordore 
vichaele teatified thet he wae 2 hoetler in the employ of 
appellant; that ac euch oovtler, ne wee tsking said engine 
from the round houee of sppelisnt for delivery to the Migs 
Oourd end Lllinoie cridge end Delt Company and thst it wae 
while #20 delivering the came paid secident occurred. Tie 
witnees further testified thnt he wae in sole charge of the 
engine, and woe backing the eame onst; thet he did not see 
appellee at the time he was etruck out thet he had seen him 
prior thereto and thet anpelice wss walking in 2 longitudinal 
@irection zlong the right of way of eppeliant in the sane 
Gireetion that his engine wes troveling. Hie teetimony fur 
ther tends to the effect thet sppellee wae not struck on 
Ridge street vut a few feet east of the wame. Michaels also 
testified to having blown the whistle severe] timee but does 
not testify thet he rung any belli, In fact there ie no evie 
dence in the record tending to prove that a bell wis rung. 
Certain other witnesses on the part of apnellant end one or 
two witnevges on the part of apveliee testified to the effect 
that shortly after esid necident, arpellee was sitting near 
a post a few feet east of Kidge street. Appellee, however, 
testified that being afreid of veing run over and further 
injured he crawled a few feet east in order to wet off the 
street. The evidence tended to prove that said engine prior 
to and at the time of crossing Hidge etreet wee running from 
ten to cleven miles per hour. (ne of the witneseee on the 


part of appellee testified thot the engine wee running very 
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fast, as fact ae it could, but finally teetified it wae rune 
ning something iike ten or eleven miles per nour. The 
evicence being, conflicting it was a aqueetion of faet for 
the jury ce to whether arrellant waa guilty of negligence as ? 
Charged and whether 2gnid negligence was the preximate cause 
of appellee's injury and sigo ag to whether eppellee was 
prior te and at the time of the injury, in the exereice cof 
due care for bir ow safety. 

lt wee cetrenuouely invietec by apccilant that if 
appellee hed leoked «rior to going on the track of appellan 
thet he would have seen tne engine approaching and that the 
court should find ag a matter of law that he wae guilty of C 
contributory negligence, notwithstanding the fact thet he 
testified thet he locked in each direction before passing 
on eeid treck. 

it hae frequently been held by the Supreme Court 
and by the Anpellate Courts of thie tate that it cannot be 
paid ae a metter of lew that failure to look and listen under 
ell circumstances will bar a recovéry. lt is usually = quea- 
tion of fset for the jury to determine in view of ali the 
eurrounding circumstances whether a failure to loek and iis- 
ten constituted negligence or iack of due care. Gibbons v. 
Behe CeReheC 9,263 111.267; vinn v.c.b.0, & St.LRy. Co. 239 
311,132; Dukeman v. C.U.0.a 8t,.1.237 111.104; C.A.& H.C. 
Ve. Puliiam, 206 111.466. 

in thie ease the recerd tended to preve that ap- 
pellant’s engine wae backing at the rate of ten or eleven 
miles ver hour toward Hidge etreet without ringing « bell or 
eaunding «a whietles: that nnnallee's attention wag more or 
less directed toverd the ©. & A. train that had just psesed | 
and that it wae sore or less smoky from snid passing train. 
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it was therefore, in view of the surrounding sircunstances, 
a question of fact for the jury ae to whether sppellee was 
in the exercise of ordinary ecsre for hig owm eefety prior t “ 


ey 


anc et the time of tis injury ond we sre not disnored to 
Gistur’ their finding. 
It is next insisted thet the court erred in giving 


the first ond secend inetructions given on vehalf of appellee. 


= 


We exacined these inetructions and fail to find them eubjeet 
to the objection msde. “he court did not err in giving seid 
inetructiona. 


Lt ia slso contented by anrellant that the court 


he 


erred in fsiling to give en instruction covering the measure 


of damages. No instruction wae tendered by arnellant in y 


a 


reference thereto and it ie therefore not in = position to 
raige thie cuestion. 

sour instructicne were given on behalf of aprellee 
and fourteen inetructione cn behalf of sppellant. The in- 
structione on behalf of anpeliant covered every shase of ite 
Case. in fact all of the instructions offered by appellant 7 
were given by the court. Appellant hse no cause of complaint 
on the court's rulings on the instructione. 

3t is further insisted by appellant that there 
wee no evidence on which to base a verdict so far as the 
third count of arrellee's declarstion is concerned, being th 
count charging 9 vielstion of the smeed ordinsnce. “he 
evidence to surpert « verdiet on thie ccunt in slight ae it 
only tends to shor thet the engine was teing run at about 
ten or eleven miler cer heur prior to and st the time of the 
seei‘ent, However, under the repented holdings of the Sve | 


preme and Appellate Courte of this St«te, ore good count in 7 
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a declaration supported by the evidence ie sufficient on 
which to base a verdict. Scott v. iarlin & Orendorff Co. 
245 311.463; Cleon vs. Helley Yoal Co. 256 111,50923 évenken, 
v. Donk Uroe Coal Co, 269 111.388. it ie not a ground for 
revereal that there may be no evidence in the record to 
support certain counts in the declaration and it mntters not 
that the court may h ve overeruled s motion te di reet a ver- 
dict on said counts where the record diseclogser one or more 
g@00G counts that ure euprorted oy the evidence. Scott vy. Par- 
lin & Crendorff Co. supra. 

Lastly, it ig insisted that the verdict of the jury 
is excégsive and that the oniy conclusion to ce drawn there- 


fron ig that the jury in fixing tne amount of spreliee's 





Gdamsges Wac governed by prejudice or passion. While we «re 
of the opinion that the verdict is samply lerge, st the same Pe 
time the injury to appellee was serious, being the joes of 
hie right foot. The evidence also is that anpellee wae cone 
fined to the sospiteal for some consideravie time and that he 
was Wholly incapacitated for severnl monthe and hie earning 
capacity is seriously Giminiehed. Ye therefore hold that the 
verdict ig not 20 excessive se to warrant a reverse] therefor. 

There were other aasignmente of error but they were 
not argued by appeliant and sre therefore, under the rules a 
of thie court held to ve sbandoned. 

Finding no reversible error in the record the judg- 
ment will ce affirmed. 

Judgment atiirmed. 


Hot to ve reported in full. 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 
said Appellate Court in the above entitled cause of record in my office. 


IN TESTIMONY WHEREOF, I have set my hand and affixed the seal of ye Court 
at Mt. vers this .._.........- ee Hz en ee dav of. — hz rie 
A. D. 191 Z.. Wa. 
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wll 
Clerk of the Appellate Court. 





OPINION 


Opinion of the _Appellate Court 


AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesday 


in the month of March in the vear of our Lord, one thousand nine hundred and eighteen, the same 
being the 26th dav of March in the vear of our Lord, one thousand nine hundred and eighteen. 
Present: 


ion. Franklin H. Boggs, Presiding Justice. 
Hon. Harv Higbee, Justice. 


é 
; 
Fon. anes C. McBride, Justice. 
CHARLES C. JOHNSON, Clerk. 


2101.A. 6900 


THOMAS E. ay rane Sheriff: 
\ 
And afterwards, to-wit: On the fifth dav of April, A. D. 19 there was filed in 
the office of the Clerk of \said Court, at Mt. Vernon, Illinois, an OPINION i. 
following: 
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term ho, 36, In the Apreliate Court Agenda 0,16 
of illinois, vourth District, 


October Term, A. 7. 1917. 


The Firet Vational Kank 


of Vienne, iliinoie, 


2101.A. 600 


Appeal from Circuit Court of 


Acpellant 


ve 
vohnson County, iliinois. 
John fT, Wilhelm, et al, 


a ae ie et et ieee Nat lt 


Aone lleer 


Gpinion by Soger, Fr. J. 


(m October 13th, 1910, a bill in chancery in the 

Mature of a creditor's: bill waa filed vy the barmerge'! and 
—~ Merchants’! State Bank of Cyprees, lilinoir, ond the Firet 
Hoetional bank of Vienna, iliinois, seainst appellees seeking | 
to eet aside a deed executed by John “, Vilhelm and Nary F. 
Wilhelm, his wife, to Mary #. Wilhelm, dated sugurt 6th, 
1915. seid bill ailegea said conveyance wee wade with the 
intention of defrauding said compiainants, and that eaid 
premises are held in triet for the exid John Tf, vilhelm 
and for the purpose of preventing #2 levy and ssle to eatis- 
fy certain judwmenis wnich eaid complainants severally ch~ 
tained after the execution, delivery and recording of enid 
deed. Gaid bill alleges that aprellee, John {, wilhels, wae 
the owner and seized of the undivided one-third of said p 
dees} and that appeliee, Catherine &. Feeler, also holds 


somé interest in eaid premises, the exnaet nature of whieh is 


~je 
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unknown to said comrliainante. 

Said bill prayed for answer under onth anc that 
appellees, “according to the best, and utmost of their 
seversl and respective knowledge, remembrance, inicrmation 
and belief, to fuji, true, direct and perfect answer make 
to all and eingular the metters and things hereinbeiore 
etated and charged, ........ and especially thet they may 
each set forth and etete the facte and circumetences attene 
ing such conveyance, the amount of money setueliy said 


thereon by the eaid Mary ¥. ‘ilhelm to the said John 7. Wil 







helm and how and in what manner the vayments were, oF were 
to be mde, from when the said Bary ¥. Wilhelm received the 
funde to make the purchase and the purpocee of said convey- 
ence;” and praying thet the sheriff be directed to levy 
vpon, advertiee sud sell the interest of the said John 7, 
Wilhelm in gaidpremiees and for cther aad further reiie?. 
Appellees, John 7. Wilhelm and Mary +. silhelm Pil 
their eworn anawere to gaid bill in and by which exnid ane- 
were enid appellees denied thet appellee, John 7. *%iinelm 
war or hed been the owner in fee of the land desericed in 
the bill of complaint or any cart thereof et any tine. 
Further anewering, appellees sver that about bay 17, 1899, 
Williem DB. Peeler, father of appelise, Mary v. “ilheln, 
died intestate lesving him surviving, appellee, Catherine 
E. Peeler, hie widow, Senvel 2. Peeler and Y.%.Peeler, 
hie gone, snd apveliee, ary ). Wilhelm, his daughter, his 
only meire et law: thet rrior to and at the time of hte 


éesth esid William D. Peeler wae the owner in fee ginple 
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of seid deceased wae divided among snid parties and that 
thereafter in the year 189%, & voluntary partition of the 
premises left cy #n2id deceased was made among esnid ecris and 
appeliee, tary P. ‘ilhelm; thet in making said nartition, 
Geede were executed among csid pertier for the reenective 
tracts of lend to be taken by them; thet the deed to 
appellee, Lary J. wilhelm, wae executed before one Grant 
Davis, a Justice ef the seace on June &, 189), and that at 
eaid time, “ary 2. “Vilhelm was the only pereon named as 
6rantee in said deed; that after eaid deed wae acknowledged 
before vaid Justice of the lesece the same wae delivered to 
appellee, mary s. “Vilhelm, and by wer delivered to her 
brother, Varuel D. Peeler, te be Ly him placed of record 

in the recorder's ofiice of Johnaen County; that, thereafter 
appellee, Lary 2. wilheluw, wae informed that the name of 
John 7. wilhela, appeared in eaid ceed ac a grantee; but 
appelleer aver that sfter said deed had been placed of 


record, she wae informed by her brother, Samuel Db. Peeler, 






that seid deed was not recerded in any other name ar grantee, 
except that of her own, in other words, that she we informed 
by the said SGanuel ©. Peeler that the records of Johneon 
County showed thet she wae the ecole grantee in said deed 
and that she relied veon said information end did not know 
that the records showed to the contrary until chant the 
firet of August, 1915; that vince they ieamned of said fact, 
the deed sought to be set aside was executed, but appellees 
in said anewer expressly deny that snid decd wae made ae a 
sham or that the game was made to uinder and delay creditors 
of the esid Tehn ©, Gilhelm av thet there wer sev other ine 
tention except that the records shavld show the titie in 
Mary 5, Wilhelm, ac the eane wae and nad been neid by her 
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aQuring ell of the time gince said voluntary partition; and 







that at the time of the execution of the said deed, anneliee : 
John 7. Wilhels, had no actice, or expectation that he would} 
be ecriled upon to vay the debtea ebove mentioned, he being 
only a eurety on ecaid notes, 

Fur ther answering appellees say thet sinee the 
Gate of the exeésution of the deed from her brothere sfore- 
said in the year 1899 they have acecupied gnid »oremiseer ag 
and for their homestead excent for a temporary absence cf 
three or four yearea and were occupying the sane ax such 
wien oaid answer wae made. 

A replication wae filed to said ahewer and said 
cause wes referred to the v¥aeter in Chaneery to take the 
evidence and to report the enme to the court, Unon filing 
of the report of the evidence taken in said cause, a neare 
ing wes bad before the Cireuit Court of Johnson County. A 
finding wae made in favor of eppellees and gaid bill was 
Gississed for want of equity. Avpellant, Piret National 
Bank of Vienne, alone _proseeuter-th ia apnesl. 

The evidence offered on the pert of arrellant, to- | 
gether vith the sworn anvwere ef apnellees clearly on 

Het appellee, Hary ¥. Vilhelm, derivec titie te the prem- | 
ises in question by inheritance from ner father and by volun! 
tary partition made by the heirs of gaid deceased. it is 
eentended by anpeliant, however, thet netwithstanding hagy | 
#, Wilhel«, 90 derived title to said »rewiser that che =| 
yoluntarily allowed the deede meade by ser seid brothers 
fer the premises which she war to take in seid partition to | 
inelude the name of her hueband, and te be recorceé in the 


reecorder's office of said county, sand that by reason thereof, 
whe 
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the esid John 7. ®ilhelm, should be held to be the owner of | 
on interect in seid voremilees in fee sinnle, or that if not 
eo held to be the owner that spprelilee, «ary 1, Wilhela, 
eheuld be peld io be extopned ta deny such ovwmerehip ae 
ageinst appeliant, tne solder of esid judgment. 


the record discloses that the ceed sought to be 





eet aside was made on August &, 1919, whereas the judgment 
a aa De 


teken by apneiiant wee not taken until September 22, 1915. 


NA ene 
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record also discloses that John YT. Silhnelm paid no con- 
sideration for said conveyance, 

In the ceee of keleurie v. Partlow, 55 111.345, 
the court in pareeing on a case somewhat similar to thie 
Care at page 344 eaye: “The deed executed to 'churray wae 
made and recorded before defendant in error recovered his 
judument, and was, trerefore, notice of the righnte of Mre. 
keLaurie and Chnrles, when he levied upon and sold the 
property. ~ut it ie inristed if }cisurie owed the debt, 
he ccuid not make wm voluntary eettlement upon hie wife and 
gon, in euch e manner as to prevent defendsnt in error from 
avoiding the trangaction and subjecting the property to the 
payment of his debt. Had the property been paid for with 
the funds of Melauriec, and not with those of hie wife end 
ron, this would heve been undeniably true. or, if the judge 
ment hed become a lien befere the conveyahnee to Mehurrey wae 
mace and recorded, or the receipt of actuel notice, then 
defendant in error would heave nccuired a lege] advantage that 
would have availed in thig controversy." 


To the same effect is Toreey v. Dickingon, 111 I11 
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to the deeds maie by appellees, Mary +. vilnelm and her eid 
brothern teetified that eat the time the eonveyance wae 
acknowledged, that the name, mary «. *ilhelm, wae the only 
name in gaid deed as erantee seecording to hie best regol- 
lection. Said Justice further tectified thet “Samuel >, 
Peeler made the statement that he would see thet the name 
of John ?. wilhelm was put in the deed oc grantee. The 
evidence ig further to the effect that aiter the deed had 
been recorded i:ary 3, Widhedm hed iniormation thet her hus. 
band’s nawe war in the deed an grantee and ene inquired of 
her brother in regard thereto and the evidence tended to 
#how that ne etated that the record of the deed shewed only 
in her as grantee. Her brother, however, testified that he | 
gid not remember of ~aving made such stetement. Appeliant 
further centends that even though the deed ss originally 
meade did not contain the neme of sppeliee, John tT, Wilhelm 
ag one of the grantees, thet in eptember 18%), a dieecrepancy — 
in the deed wae corrected and that the same was re-erecuted 
and was again filed for record and at thet time maid deed { 
eontained the name of John fT, Gilheilm ar ome of the grantees 
While the recore discloses that e deed wae filed in cep tem- 
ber 1899 which contains the name of John +, »ilhelm as 
grantee, the testimony of the Justice of the Seace who took 
the origisal acknowledgment to said ceed iz to the effect 
that Samuel 2. Heeler, wrought a deed to him out thet he has 
uo recollection ae ta what the deed was and ar to whether it 
wag the deed referred to or not, 
The evidence further divcloses that in about 1910 | 
appellee Kary F. Yilheim erneed the name John “, Wilhelm as | 


grantee in said partition deed; that being long orier te the| 
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#0 that the record fully discloeer thet it wee the inten- 
tion of appellees that the title to said Land should be 4 
aprelliee sary FP. Wilhelm alone. 

we are of the opinion therefore thot it was the 
intention of enid partier that the fee simple title sheuld 
be vested in apneliee, Vary +. silhelm aione, and that the 
G@eed cought to be set aside was er in order to cerry out 
that intention and not for the purpose of deiranuding or 
hindering the creditore of fTolm T. “ilhelnm. 

The reeerd further es devades that annsellantte of- 
iicerg wie took the notes whieh were signed by John tf. 


Wilhelm ee surety did not rely on tne deed records. ‘The 





evidence tveing to the effeet that no exemination wes made of 
gaid recorde, and the evidence also discloses threat ne repre-— 
sentation was wade by either of appellees to seid benk or : 
ite efficere to the effect that appellee John tT. Wilhelm 


wae the owner of any part of ernid premises, 


; 
| 
| 
: 
ing the material allegations of the bill, it is evidence for | 
| the defendant of such forces thet the complainant enn nave | 
| no decree against him until the same it disproved hy evidence | 
amounting to that ef one witnese in addition thereto a pre- 
nonderance of proofs sufficient to have eustained the bill 
4f the oath to the anewer had been waived. ‘ey v. Gullimen 
108 111. 272; Vish ve. Finh 235 111. 396. The evidenee of- 
fered on the part of appellant was not sufficient to fover- | 
' come the sworn answer of apnellees. 

Sinding no reverribdle error in the record the decree 
ef the triel court will te affirmed. 

* Judgment affirmed. 

€o* to be reported in full. 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 
said Appellate Court in the above entitled cause of record in my office. 


IN TESTIMONY WHEREOF, I have set my hand and affixed the seal of said i Court 
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Opini of the _Appellate Court 


AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesdav 
in the month of March in the vear of our Lord, one thousand nine hundred and eighteen, the same 


being the 26th dav of March in the vear of our Lord, one thousand nine hundred and eighteen. 

Present: £ 

Hon. Franklin H. Boggs, Presiding Justice. EQ =3 ra T A & 1 54 

Hon. Harrv Higbee, Justice. Sp a YJ i elie Om 

Hon. James C. McBride, Justice. f 

CHARLES C. JOHNSON, Clerk. Py HOMAS E. PASLE'Y, Sheriff: 
And afterwards, to-wit: On the fifth dav of April, A. D. 1918, there was filed in 


i 
f 
F 


the office of the Clerk of said Court, at Mt. Vernon, Mlinois, an OPINION in the words and figures 
F; 


following: 


3 ERROR 4 ue @ 


APPEAL FROM 


Charles Pryde, 
_Appellee 


Circuit. COURT 


October Term, 1917. : § 
: ‘ 
_..Marion vss... COUNTY 


Term Ho. 48.° In the Appeliste Court Agends Na.55 
of illinois,Fourth District 


Getober Term, A. Lb. 1917. 


2101.4. 615 


Appeal from Cirevit Court 


Charles Pryde, Appellee 
ve. 


Chicago-Sandoval Coal Marion County, Illinois. 


) 
} 
) 
) 
) 
) 
} 


Company, Appellant 


Opinion by tioges, bP. Je 


Appellee, Charlee Pryde, recovered a judgment for 
$3000.00 against appeliant, Chicago-Sandoval Coal Co. in the 
Circuit Court of Marion County in an action on the case 
brought to rceover dama,es for injuries sustained by appel- 
lee while employed by anpeliant in ite coal mine at Sandoval, 
lilinois. Yo reverse eaid judgment thie appeal ie prosecuted. 

The declaration consists of three original counte 
and one additional count. The firet count charger that ape 
pellant negiigently and carelessly vermitted and allowed a 
certsin loaded car of coal te run unimpeded along an entry 
in which appellee wae then walking, without eny meane of 
Controlling the game, and without giving any warning or 
signal, whereby the car ran upon the plaintiff irom the 
rear and injured him. 

fhe gecond count is the same ee the firet except 
that in addition to the allegstions in the first count, it 
chargee that appellant failed to equip said car with lights. 

The third count averred that it was the duty of 
anveliant in hanling 2nd comveving trine of ears along said 


entry to exercise reasonable care to have the cars properly 


ele 







“V(QL .o A ,mxesT xadosoo ‘on 
7 : J = we 
fea A L G { & ( sefiocgA ,wboyrd seftad3 
eric 2 ( me 
dxuo) PkyorkO most Ceoeqa ( +a¥ 
eRe ( . oz 
-Sionmiftil .vinyod moire [ {sou Lavobnsd-oyso lao 
{ | . 
{(dasilagas eM crate J 
1 omg | 
a A : fi 
oG oi ,8 3308 yd oodintgd : 
:) : 
ToL tnenmbyt s betavoeost ,sovri galas ,s9lleaqgd -_ 2. 
eit mk .cl faod fLayocbant-c yeoidl ,ineliseoqs tanteua O.JO0EH : 
. : P = _ 
geaQo eat mo nokjos oe me Yao notrau To tied Ficotwss 
efeoce yd beateteys estiygni rok ea,sasb tevoo-1 of Sigwotd - 
Aavoboas ts ents Le09 gti nk danif{eece yd beyolams oltiw asl 
batuossotg sk [aacom. eit Jaoorhut, Bies oe xevet of .ekongiilC -_ 
aginuea fentakro sexs to s¢etaqnoo aoitterafosab ad? nil 
we sedt async teyoo tarkt sl .otmuoo fanoliibns enc baa 
B bowolie bne dSedtiorra. yleaslerao bur ylinsygiigen tnsilag 7 
VII ce Qieis Sebsquing mux of Inno fn tae bebsol abadites 
To anna yun fucaitin ,gaidiew neds env soilscqe doidw mt : —_ 
To gnintse yoe yaniviy duodtiw Sas ,smse - 


ads 









tagonxes dsxrit ads an 
#< ,Jmuoo ganic 3:3 
OSagil dtiw teaa biss 


to Yeub sclt new Ft 


7 
Ltgaor¢ 


i 


Suge) steaifeqcda af nf 


yotntar’ Atuyo'l aionifsr to : 


seri tifsacate 


blse gnofs eren to saiet ariveyncs he« oviioed mt trai Lac 8 


ara9 oft eved of stso aldancerex sstotexs o 


a 





5,6) .o'1 mre! 


































gas goiilortaca — 7 
, 


Si1F Koay ast Yao ang Yat qv lengie —— 


sain Seingat bas saet 


auee edt ai tauceg bneoes ef? - ae © 


ai anottageiiea sdt of noitibbs at jadt 


qiuos oF boftst gasliesqs gait sagtads — 


ieid berrova gtaueo betist sit — 
a 


coupled in a reasonably safe manner, so tiet said trip of 
cers covld be properly controlled and would not be liable 
to become uncoupled and detached from the trin and run wild 
and unimpeded; that avpellant negligently feiled and neg- 
lected to have eaid cars so properly coupled and attached, 
and that by reason thereof one of the cars became uncoupled 
and ran unimpeded along the entry, without any means of con- 
trolling the same and without any lighie thereon or any warn- 
ing or signal of the approach of said car; that ae a result 
thereof and on account of the dark and unlighted condition 
of enid entry the esid car ran into the plaintiff and inured 
him. 

The additionsl count averred that apneliee and 
other employes were required to wee the main v-outh entry 
a8 & passageway to ¢o to and from their working places in the 
mine to the shaft; het said entry wae dark and unlighted, 
except the light from the pit lamps; thet the track along 
the entry wae rough and uneven and coritained abrupt depres- 
sionge or swaga; that the track was iaid so close to the rib 
side of the entry that care in passing would strike and jolt 
against the rib or sides of the entry; thet by reason of the 
condition of said track and ite close nroximity to the sides 
of the entry, one of the cars composing said trip then being 
conducted through said entry was aorred and jolted and was 
caused to break loose and become detached from the trin and 
run unimpeded along seid entry without any lights thereonetc, 

The reco:d discloces thet annellee on September 7, 
1916, and for more than two years previously thereto had been 
emnloyed ec 2 miner by exnvellant in ite mire "0.2 at Gandeval, 


Tllinoie. In ssid mine there is -m entry known ss the main 
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south which is the principal haulage way connecting the 
southwest part of the mine with the eheft. This entry rune 
from the southwest part of the mine in a general northerly 
direction until it intersects the main weet entry, leading 

to the sheft. This entry is the only passageway through 
whieh the men employed in the southwest nart of the mine 

can pags to and from their work. At a point in said entry 
between 350 and 50° feet south of the main west entry there 
is a low plece, referred to by the witnesses as a "aweg or 
swail". At the bettom of this swag or swail there is a short 
etretch of track thet is substantially ievel and from that 
point south fer 500 or 690 feet there is a slight up gerade 
and from the swag north there ig an upgrade of stout one to 
one and =» half ver cent. The roof of the entry had been 

shot down in the center eo ae to fom an areh over the 

track and was higher over the track and over the care as they 
would pase along the trock than it was at the rib or side. 
Avout the middle of the sfiternoon in question appellee had 
quit work and etarted to the bottom of the esheit for the 
purrose of going out on the next cage. then appellee 

renched a point in the entry sbout 30 feet south of the bot- 
tom of the swag hie attention was attracted to a trin of 

1° m& or 12 loaded cars gecing north and anvrosaching him from 
vehind. Upon ebserving the trip of cars appellee stenped off 
the track into 9 plece of safety until the motor and cars 
attached to it hed narsed. Appellee then stenned back on 

the track between the raile and started nort». Shortly 
thereafter he wae struck by a loaded car of ceal coming 

from the rear: was knocked dowvm and his right leg was severely 


crushed and broken. 
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it is first contended by anrelisnt for a reversal 
of the judgment in this cree that the trial court erred in 
ite rulinge on the evidence. ‘ome six or seven witnesses 
whe testified on behalf of saprellee were sillovwed to testify 
over the objection of anpellant thet on account of the low 
placee in the roof at and near the ol» ce shere sayprellee was 
injured isrve quantities of co#l were from time to time raked 
off of the trina of londed cars, and that by reason of these 
obetructiong and by resson of the track being lower at this 
point than st any other noint slong enid right of way and by 
reagon of the oars used by anpellant in ite mine being old 
and in lerge part being without coroper bumpere or no bumpers 
at all, the cars would freauentiy become uncoupled from the 
trip and would follow elong unattended and uninmeded, thereby 
endangering the lives of the miners who hed to use this pre- 
sage way in ,oing to and from their work. 

We are of the opinion that in view of the allega- 
tione of negligence in the different counts of the declara- 
tien that the evidence wre prover ae tending to show know. 
ledge on the part of appellent of the dangerous omdition 
in ite entry way et and noar saidpoint. in other words, it 
was nroper for spseliee to offer evidence tending to prove 
notice on the part of appellant of the dangerous eondition of 
eaid entry way and while we believe the court shouid have 
limited the examination s little more than it did, a the 
sauie time we do not believe that the apreliant wes eeriously 
prejudiced by the ruling of the court in this regard. 

it is next contended ty appelisant tnt there is a 
veriance vetween the proefs sad the allegetionr of the addéi- 
tional count of a»pellee's declaration. Tht count charges 
“thet the said track along and throgh ssid entry was rough 
and uneven and contained abrunt depreseions or ewage therein, 


and in divers places along oaks entuy was leid and construc- 
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ted so close to the rib or side of said entry that cers 
in passing thereover would strike or jolt against said rib 
or sides of the entry," ete. Shereae, the evidence is to 
the effect that the loaded cers in passing through the 
entry etruck and jolted, if at 211, against the roof of the 
entry. ‘The record, however, discloses thet the entry way 
was ¢o constructed thet the rib or cide of the entry merged 
into the roof or archway co gradually that it wae bord to 
determine where the rib or side ended and the roof began. 
Ye are therefore of the opinion that the veriance, if a 
variance at all was not a material one and thet appellant 
could not h=ve been prejudiced on sccount thereof. 

it was held by the Supreme Court in the case of 
Jones & Adams Co. v. George, 227 111.64, where there was an 
allegation that the roof of the entry swayed dom and caught 
& Car caseing thereunder and the proof siowed that the tim- 
bers of the roof swayed down by pressure of the roof «bove 
and thst the car caught upon such timbere, that there was 
no variance, 

variances which are not material are at mort only 
harmlees error and not cauee for revergal. Jones & “dams Co. 
v. George, supra; Hinton v. Tyler, et al 163 111.App.454, 

it is aleo contended by sapnellant that the ver- 
dict of the jury is against the manifest weight of the evi- 
dence. The evidence in reference to the dangerous condition 
of the entry wae conflicting. ‘Some six or seven witnesses 
on the part of appellee beside himeelf testified to the ef- 
fect that large quantities of coal were raked or jostled off 
care at or near this roint; thet the passage way wae dirty x 
with gob and coalj that the roof at or near the point where 


appellee was injured was so low thut the miners had to stoop 


ee ae a 


aus9 tout yudoe Sto to ebta to div adi of gaota of bet 


od gf gonehiye sig (eae oey -oto “,vxdao pit to eubia vo 
od guar? aiikeeso mi ata boowel etfs dat Sookie ante 
ant to toot ont deanteys ,fi= 3a Bh ,batfol bas vourte extae 
yew ywitne sid geds geaofoath ,tevevron ,Bsooey oA? ripe 
bepis a wens ait to gota to diz adt dodd ‘botourtenoo os eaw 
od ba it saw 2i Sedd yfleche1g of yawelots so Toon oft oFmt 
rego? toot ols bare bebas obita te diy sdt stomy antateatob 
8 TE ,gonateoy oAF Sant motaiao att to stoterved? arts a* 
dus llyace tal? Oe ano LInivyestamn s ton wew [Le Ja eonsiiey 
wtoexadd tnuovos ga heotbukeauy neod ove 4 ten blues 

“To esss ed mt $202 oMetguH, aif yd blew eaw 31 

ms aeyv 6 9ikt orciy Aa, EPL PSS yaqtosy wv +o samba « sent 

$igues bs ovoh hayaws yrine sis Ta tooe ont fads mottogel([s 

eid aff Jedd Oovous Tootg sdd bas tebauvsisis gnieeaq 289 # 
evov: toon odd to anusgata vd mvob beyews Tooy odd to ated 
sav oyeadt deds ,aisdmit dow. nogu fdyueo rod odd Fudd dae 
-9oneigay on 

yino seom te o15 Esivetsn go. Ora dokig essountta, 

262 e0.abh’ #4 gs mol .fngravet sot saueo fon ons totte ees ferrad 
ASReGGA, IL i af fn do ytolyt .v motnktd yarqva .s_tood «wv 
“tay alg trig tnalisagqe vd Sebasinco oats ai 3 

~ive ont te suigtsee Sestinas od? tentear el yrs aad To Ford 
moitzonos auvotegneh ans of oonoreter at eonebive off .aoaeb 
“gonoontiw meves 19 “£2 avon .anttotlince saw vitae add to 
-to aff of Seitétoss Bissinta ghined eellLeqge te deny off go 
1k¢ holtaet 10 betes otew fa00 to eattidneup syxel told took 

R yiuih eaw yaw oysseng avt deat téntec atdd xsen to fe estas 

stadw dato: sft tose to de ‘toot sit tant 4iaco bae dog Ntiw 


gqocte of bet evanim af? toad wel os eew botetut exw gelfocca 


in passing along the same and that on account of coal and 
dirt and said low roof at and near the rib of said entry the 
miners were compelled te walk in the center of the track. 
The roof over the center of the track being considersbly 
higher than the roof near the rib or sidee. Caid witnesses 
further testified thet cars frequently became detached from 
their trip at and neor this neint snd would run unimpeded 
along said track in said entry; thet there were no lights 
in the entry except the lights on the cape of the minere and 
the light thet wight be on the motor pulling a trip of cars, 
and that on account of the duct srising from the paseage of 
a trip of care it was nard for the miners to distinguish ob- 
jects at any considerable distance. 

Appellee testified that after ssid trip of care 


had pa: ved, before he stepned on the track he looked in the 


direction in wnich the detached car ceme from and that he did 


not see it. On the other hand apvellant's witnesses, some 
four or five in number, teetified thst the coupling end 
bumper on the cer in question thst struck appellee was in 
good condition; thst there war but a littie coal or dirt 
in the pasgsaxve wey; that they hid this naceageway elesned 
rome two or three times = week} that there was a marker on 
the rear cer, being the car thet struck appellee, and that 
this should heve indicated to appellce that a car or care 
had become detached from the trip. 


Appellant elected not to pay compensation and be 


vound by the provisions of the workmen's Compensation Act, #0 


the defenses of assumed risk, contributory negligence and of 
fellow servant are not availeble to appellant, and the ques 
tion of whether or not appellant wae guilty of negligence 


ae cherged in appellee's declaration or some count thereof 
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wae a question for the jury. ‘There is sufficient evidence 
in the record to esuvport the finding of the jury of such 
negligence. ‘The evidence tends to show a dangeroue condi- 
tion katxsibtaimedt in the entry way where appellee wes injured 
and that thie dangerour condition hed obtained for eome eon- 
siderable time and that appellant and its officers either 
knew of this danrerous condition or by the exereive of rea. 
sonable care should neve known of the same. 

1t ig next contended by epvellant thet the court 
erred in giving the second ingtruction given on behalf of 
appellee. We have exanined this inetruction and do not think 
that it ie mibject to the criticiem msde. Thie instruction 
has in prectically the same form been approved by the Supreme 


Covrt of this Stete. Chicago & Joliet slectric +o. v. Patton, 


219 113.2914. The emrt did not err in giving vaid inetruction. 


it is next contended by apoellant thot the court 
erred in ite rulings on exceptions taken to the remarks 
made by counsel for annellee in his argument to the jurv. 

An objection wae sustained to a part of the statement made by 
counsel end overruled 22 to the remainder. ‘ve hove examined 
the language used and ado not think the court erred in its 
Tulings thereon. 

Sevarate instructions were tendered by appellant te 
be given »y the court directing the Jury to find appellant 
not guilty 2s to each of the counts of tne declaration. It 
ie here urged bp appellant now that the court erred in fail- 
ing to give esid inatructione, especially the inetruction 
with reference to the third count of the declaration. ‘he 
law is thet if the evidence in the record is sufficient to 
eurport the verdict and judgment on any count of the declara- 


tion, it ie sufficient. Colesar v. Star Coal Co, 255 311.532; 
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Seott v. Parlin & Orendorff Cn. 245 111.460. Devimwe,Admr. 
etc. v. Chicaxyo City Sy.Co.,171 Tll. App. 449% 

In “cott v. Parlin & Vrendorff Co. sunra, the court 
raid in quoting from Consolidated Coal Co. v. Geheiber, 167 
Til. 539, at page 463 says; “If there ie one good count to 
Wiich the evidence was auplicable and which is sufficient to 
sustain the judgment, the error of the court, if eny, in ree 
fusing to instruct the jury to disregard the other counts 
becomes harmless.* Se hold that the evidence is sufficient 
to support the verdict and judgment in thie case. 

urror wac also assigned by spyeliant to the effect 
that the verdict of the jury wos excessive. Thie aseignment 
of error was not taken up by counsel in their brief and argu- 
ment and is therefore, under the rules of thie court, held 
to be abandoned, 

Yinding no reversible error in the record the judg- 


ment of the tri2l court will be effirmed, 


Judgement affirmed. 


Justice ictride took uo part on the hearing or decision of 


esnld cause. 


Not to be reported in full. 


Be 


a ee 


a 


‘a aC Sah 


TDs otvedd .SBa, (LT @be id ttrobmety 2 nklewk .¥ ttage 
OAS mA. LLL L9L£, a dee YSLe Oneotdo .v sods 

fiyeo a? BITC 205 bivobisuy a abiney wy 259° gt 
Vai ,teckheio. .¥ 10) fac? batshhfLoona) mort pottoum at Aine 
OF FMIGN YHOS ane wt apand “EEK i@yees O32 wbasg te eh .£f1 
Ot feskotitiuea ai Seiaw ona eicaoklece gaxw epnmebive wit woes 
woe nd yume ki dagen ond te vovze exit nen yout sad missense 
ATisioo toute add btegorms kb os Quyt ott Somxient oF gsiksut 
tusiolicue ck somshive eft tastt biome “.nesdtarred sormnaed 
9859 Bidd of Foomyhil bee sotb ray at tweque of 

$oatio exy of tnatiovee yt bonplasa onfe eax Teme 
éhemietacs aii?  .evtessera yee yTUL en ten tokScev ait oacit 
“Hate hme Patri vissir mt featiios vd gu isle ton sew cores ie 
Blak .tryoo atid In esfor ont xe bay cP7TOLSTSAF Bi bye Sao 
»hoaoisade od of 

“Seyi sad Sreoes oh mh gee sliteigro2 o9 antboi d 


ehomTitin oo ffLow symone edad ait to drsas 


Samtiitc Inamakwt 


To actetoal ro Miiteed sift mo *teq o7 Hond ebits on ssiveaut 


Sauce Siar 


sLiut mi bottoqat af of so 


we 


I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 
said Appellate Court in the above entitled cause of record in my office. 


IN TESTIMONY WHEREOF, I have vi vy hand and affixed the seal of said Court 


at Mt. Vernon, this 2 Bet ee | WH... AY Of ELLE (. 
A. D. 191 J y, 
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Opinion of the Appellate Court 


AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesdap 
in the month of March in the vear of our Lord, one thousand nine hundred and eighteen, the same 


being the 26th dav of March in the vear of our Lord, one thousand nine hundred and eighteen. 


Present: 


Fon. Franklin H. Boggs, Presiding Justice. 


j i wy A 
Hon. Harrv Higbee, Justice. a J () 1 a fen i F 
i] 5 $ ° . 


Hon. James C. McBride, Justice. : 
CHARLES C. JOHNSON, Clerk. THOMAS E. PASLEY, Sheriff: 


And afterwards, to-wit: On the fifth dav of April, A. D. 1918, there was filed in 
the office of the Clerk of said Court, at Mt. Vernon, Illinois, an OPINION in the words and figures 


following: 


Lottie Oldfield, et. ak, 


ERROR SDOx 
Appellees ; APPEAL FROM 
were Bl Circuit © COURT 
No...2° een oe 
October Term, 1917 
Marion . COUNTY 
Appellant _ 


TRIAL JUDGE 


HONS WM....Be WRIGHT ne: 





Term lio. 50. in the Avpeliste Court, Agenda bo.57, 
Fourth District. 


October Term, A. UD. 1917. 


Lottie Cldfield and Nersehel 
Oldfield, : 
Appellees. ye ] ¢ P24 6 1 v6 
Appeal from the Circuit Court 
of Karion County. 
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Appellant. 


Opinion by sogees, Fb. J. 


thie is an action of replevin commenced before a 
Justice of Peace of Larion County, Illinois, by sppellees 
against the appellant to recover thirty-three bushels of 
wheat. The wheat wags not found by the officer and return 
mace accordingly and the suit thereafter nroceeded in trover. 
Upon the trial the jury returned s verdict in frvor of the 
appellees for %$2,67 to reverse which judgment thie anneal 
is prosecuted, 

it appears from the record in this case that Frank 
Gldfield, the husband of Lottie and fnther of Herachel Old- 
field appellees in this ease, had prior to the feil of 1914 
been engaged in farming in xarion County, llliincis, and that 
GQuring the fall of 1914 he went to Cioux City, Iowa where he 
secured employment but his family remained on the farm for 
@ tise. in the fall of 1914 asnelleee cowed about six and 
oné-half acres of wheat om Frank Gldfield's form. The testi- 
mony tends to show that appellees had sn arrangement with 
Yrank Oldfield by which they were nermitted to zow the 


wheat and were to have whatever it made. ‘That they pure 
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chased the seed, liersche] plowed and nrepsred the land 

and sowed the wheat thereon. Later on the family also moved 
to Sioux Uity, lowa. uring the vummer of 1915 Frank Cld- 
field returned to Illinois about harvest time and entered 
into an agreement with one J. &. Telford to cut the wheat 

in question and put it in the shock, which he did, and 

Frank Oldfield paid him for it. srank Oldfield then en- 
tered into an agreement with the apvclilant oy which appel- 
Jant was to thresh the vhesat, haul it to morket and Frank 
Gldfield was to pay the expense of threshing and the appele- 
lant wae to receive the straw. lt further apreare that at 
thie time Frank Oldfield and Lottie hie wife, were indebted 
to the appellant upon a note and gome other amall items 
amounting in all to about $28.85 and it ie claimed by appele 
Jant thet rank Oldfield at the time of making thie sgreement 
was to market the wheat and take out of the price received 
the expense incurred in threshing and the indebtedness of 
Prank and hile wife to the appellant. ‘he wheat was stacked 
and threshed and in accordance with the ccreement we stored 
in appellant's bin and there wae seventy-seven bushels of 

it but it wae not sold because irank Oldfield had directed 
him not to gelil unless ne could obtnin at lesaet one collar 
per bushel ior it and se had not been able to sdtain that 
price. Later on the appellees eay that they learned that 
appellant wae claiming the right to apply the proceeds of 
the sele towards the payment of the indebtedness aforesaid 
and deny thet they authorized Frank Oldfield to make any 
arrangenent by which the proceeds of the eale wae to be ane 
plied upon thie indebtedness. Appellees admit, however, that 
he wae authorized to have the grein marketed and deduct from 


it the expense incurred in threshing and marketing. 
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It further appears thet during the month of January 


1916 the appellee, Lottie Gldfield, sold the wheat in question 


to a kr. Hiley at ninety-five cents ver bushel and drew 
iiity dollara upon the sale. Hiley estimated thet the wheat 
would ghrink about two bushels and when he went to haul it 
the appellant refused to give him thirty-three bushele but 
did allow him to treke the remainder. 

It is contended by counsel for appellant that thie 
wheat did not belong, to the sppellees but in fact belonged 
to Frank Cldfield and that the claiming of it by appellees 
woe an aiter thought to avoid the payment of the indebtedness 
sbove mentioned. Appellant further insists that even if the 
wheat did belong to appellees that rank Gldfield entered 
into a contract with eppellant to sell this wheat and apply 
the proceede, after the payment of expenses, so far az nec- 
éseary to the payment of the indebtedness and that he did 
not disclose thet he wae acting as the agent of the apnellees 
wut treated the wheat as hie om. Upon this question the 
penition of appellant is thst inasmuch as Yrank Oldfield 
failed to dicclowe that he was acting as the agent of the ane 
pellees that before they can recover they must perform the 
contract ag a whole entered into by the agent of an un- 
digclosed principal, and that ne is entitled to retain the 
wheat until the expenee of threshing and the indebtedness 
due to him has been paid. ‘Ye understand the rule to be that 
where the agent of an undisclosed principal enterg in to a 
contract witan 2 third person who wags ignordant of his agency 
that if such principal endeavors to enforce auch contract he 
must enforce it as a whole snd every defense which existed 
in favor of the men’ wens acerue to such third person in 


the defense of an section upon such contract. “Wiser ve. 
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Spring eide Coal Mining Co., 94 Anp.,471 and cases there 
cited. The appellant invokes thie rule in thie cese and 
ingists that he ie entitled to e lien vpon this whest for 
this indebtednees according to the contreect with Frank Ol1ée- 
field. hile we believe this to be a correct rule of law 

we do not believe it anvlicnble to this esse as the appellees 
are not seeking to recover unon the contraet that Frank Old- 
field mace with appeliant out base their right of recovery 
upon the fact that they prepnred the ground end sowed the 
wheat under an ogreement with the husband and f-ther that 
they were to have whatever wae raised therecn. ‘“e do not 
believe this position tennble. if frank Cldfield was not 

the owner of the wheat and was not authorized to sel) it and 
apply the proceeds to the payment of his indebtedness then 
we are un vile to see how he wovld hve e right to retain a 
lien upon the whet for the nayment of such indebtedness. 

lt does sppesr from this record end from the statements of 
appellees that Frank Oldfield did heve s right to and wae 
authorized to contract for the cuiting, threrhing and markete 
ing of this wheat and to nay the expense out of the sale of 
the wheat, and this being true the appellanty certainly would 
have u right to retain the wheat under his contract until 

the expense that had been incurred in threshing it had been 
paid, as Prank Gidfield we certainly an authorized agent for 
that purpose. The anpvellant denies that such expense hag 
been paid by the aprellees or wy any one else. It ie true 
that the arpellee, Léttie Oldfield, cays, “I was to leave 

ten dollere and the threshing should come out of that and 

the balance be returned to me out of the ten dollars"; but 
there ie no evidence in this record that she left the ten 


dollare with Mr. Riley or any one elee but the evidence does 
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show that she drew fifty dollars upon the wheat scold and that 
the wheat delivered at the price sold would only amount to 
$41.80 so that we think it clear from thie record that the 
expense of the threshing wes never paid or tendered Helens 
this suit was commenced and the apneliant had the right to 
retain thie wheat until euch expense was paid. 

The anpelle¢s in ineiruction No. 3 tells the jury 
that if the plsintiffe were the owners of the seventy-seven 
vushele of wheat and received oniy forty-four bushels 
that the plaintiffs were entitled to recover the market 
value of the balance cf such vhest at the time of such dee 
mand. te do not belicve that the appellees were entitled to 
recover the whole of this wheat, even if it belonged to them, 
until the expense incurred in threshing it had been fully 
paid according to the agreement made with anpellant and 
recognized by the appellees. 

The appellant claimed upon the trial of this case, 
and now insists, that the wheat was the property of Frank 
Gldfield and not of the appellees acd argues that the evi- 
Gence shows, and it does tend to show, thet it was sown upon 
¥rank Oidfield's land by his team and implements and rut in 
vy KGie son, wio was a winor, and that Frank Cldfield essumed 
the authority over it when itmatured such as he would over 
hig om wheat and that all of theee facts tended to show that 
the wheat belonged to him and not to the apnellees. During 
the progress of the trial Yrank Oldfield wre nermitted to 
testify to the contract that he made with appellant abeut 
the taking care of this wheat, threshing of it, marketing, 
etc., and gave what he claimed was the whole of the emtraet. 
Appellant upon the trial offered to prove by himself that he 


and Frank Oldfield repeated the contract in the presence of 
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appellant's son and thet annellant said to Cldfield that he 


would cere for and thresh the wheat if they would vay him what 


they owed him out of the wheat end thet Frank Oldfield agreed 
to it but en cbjection wos sustained to this evidence; the 
court aleo refused to permit appellant's son to testify to 
the contract eas it was stated to him by trank GCldfield 

and the appellant; and the court also sefused to allow ape 
péeliant to giow sow much the indebtedness was that was due 
and owing to him. VWe think thie waa error, 

One of the theories upon which appellant tried his 
cage was that the wheat belonged to frank Oldfield and they 
certainly had the right to introduce this circwnstance ag 
tending to show that the wheat belonged to Prank Oldfield; 
and the sons testimony tended to corroborate that of aprel- 
lant with reference to whet the contract was. Frank Oldfield 
had given his version of the contract and we think thet ap- 
pellant and his witnesses had the right tc give their version 
of this contract as well, end the jury could then determine 
from all the facts and circumstances to whom the wheat be- 


longed. i1i the wheat in fact belonged to rank Olidfield 


and he entered into an agreement with appellant by which 


appellant wee to take possession of the whest and thresh it 
and sell it and pay his indebtedneas out of it then such 
eontract would be enforcible. 

there are other errors complained of but we do not 
deem it necessary to comment upon them specifically as enough 
as been said that on another trial such erore may be core 
rected without further suggestion by thie court. 


ve are of the opinion that the appellant had a lien 


upon the wheat in question for the expenge incurred in thresh- 
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ing and erering for the wheat according to the agreement wade 
with Frank Oldfield and recognized by the arpellees; eleo 
that the giving of thie instructions svove referred to was 
erroncous and thet it was error to exclude appellant's vere 
sion of the contract, and the judgment of the lower court 


is reversed and the cnuse remanded. 


REVERSED AND RYMANDED. 


Not to be reported in full. 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 
said Appellate Court inthe above entitled cause of record in my office. 


IN TESTIMONY WHEREOF, I have set,my hand and affixed the seal of said,Court 
at Mt. ee this pt eer us Ke SLA... day 6 ALAR. 
A. D. 191... ss f 
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the Appellate Court. 


Re 
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Opinion of the Appellate Court 


AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesdav 
in the month of March in the vear of our Lord. one thousand nine hundred and eighteen, the same 


being the 26th dav of March in the vear of our Lord, one thousand nine hundred and eighteen. 


Present: 


Fon. Franklin H. Boggs, Presiding Justice. ; 7  ¢ 
Hon. Harry Higbee, Justice. 6) a | () 1 ; A. 6 L Q 
Hon. James C. McBride, Justice. fet - ~ 
CHARLES C. JOHNSON, Clerk. THOMAS E. PASLEY, Sheriff: 


And afterwards, to-wit: On the fifth dav of April, A. D. 1918, there was filed in 
the office of the Clerk of said Court, at Mt. Vernon, Illinois, an OPINION in the words and figures 


following: ‘ 
\ 
\ é 
Minnie Van Osdale, Admrx., é 
4 ERROR 210 
Appellee APPEAL FROM 
¥ é 
/ 
} 
vs. i CAT OULS. COURT 
g 
October Term, 1917. i 
Fi 
2 
wy ee _. St. Clair COUNTY 
+h Se eI Sel nae Fy 


Mid linoisa Central Ra Ra COM... 


Appellant 9. 


HON: 2 GEORGE A. CROW 





Term No. 51 in the Aprellate Court Agenda Ho,.22 
of iliincis,fourth District 
Qeteber Term, A.D. 1917 
KMinnie Van Osdale, Adminigtretrix 
of the ietate of Liysses G. 


Yan Osdale, decensed, 
impellee 


cee mt nae net eee 


@10 1.A. 619 


ve. } Acpearl from Cireuit Cou 
Lllinoies Central Hailroad Company, ) “t.Clair County,11linoie. 
) 
} 


Anpellant 


Opinion by Bowes, va ve 


Thie is an appeal from a judgment for $1685.00 
rendered in the Ciyouit \ourt of Ot. Glair county, in an 
action on the cusee for personel injuries eustained by 
plaintiif's intestate ot a etreet crossing in the city of 
Bellevilie, and which ssid injuries resulted in nis death. 
the declarstion consists of four counts. “he firet count 
charges nepligence generally in operoting the engine to and 
over said etreet croszing; the eecond count charges that 
appellant wae running ite train in excess of six miles an 
hour in violation of the ordinances of enid city; the thir 
count chargez the violation of an ordinance requiring the 
continuous ringing of a bell when approaching ond ecrogsing 
the etreets of esid village: and the fourth count charges, 
Violation of the statutory duty to keen the vhistle blowing 
or the bell ringing centinuously. Toe thie declaration a plea 
eof the general iseue was filed by appellant; trial wae had 
resulting in « verdict and judgment ge sbove set forth. 

The record discleses that anpellant's reilroad 


consisting of two main tracks croesees a public street in the 
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city of belleville know as ‘South ©ill etreet. One of anid 
tracks is known age the Horth bound trick and the other es the 
South bound track, both of said tracks run in an easterly 
and weeterly direction. “he nerth tound track wae used for 
the west tound traizie and the south bound track is used for 
the east bound traffic. The south Aill etreet tracks are 
several blocks apart. Uoing corth on South Pill etreet you 
come te the south bound track firet. CGceecagionally in switche 
ing, traine would be operated on enid tracks in either di- 
rection, tut for all through troffiic trains were opersted 
ae above set forth. Some two hundred and fifty to three 
hundred feet weet of Jouth 211) etreet was Airy Street. 
The second street weet known oe “ilver ctreet wars something 
like 700 feet from South Fill street. 

Om the evening ef July °Srd, 1916, at about 6:15 
Archie Stokes, henry van Cedale and aprellee'’es intestate 


were riding north on *i1] etreet in » two cylinder run-about 


owned ty Stokes. Stokes wee operating the enr. Lext to him on 


the seat gat sppeliee's intestate. Henry Yan Ogsdale stood on 
the running beard ef the automobile on the left hand side. 
Wnen the sutomobile reached the crossing it wae struck by 

a train running eset over said couth )4111 street croesing 
on the track used for west beund traffic. The train ecn- 
sisted of a box car, tender and locomotive and was being 
backed, that is, the tox car wae being backed or pushed by 
the locomotive. ‘The sutcmobile sfter being struck was 
dragged a distance of some 180 to 30° feet. hen the au- 
tomobile wae struek Henry VanCsdale jumped and saved him- 
eelf, Stokes was run over and bedly injured and plaintiff's 
intestate was killed. Appellant concedes there was no sub- 


stantial error in the rulinge of the cart on the evidence, 


Le 


a 


é 
cc I 


oly 


kee “Re spy eSeoyde iffy agua’ on meoxt efiiveliod to yFto 
ent ee tatto sit pee ftoowe? Eenod Steer? end ee coord at aedqones 
yitesres ae af ain atonyd Of Toa Atod  ~aoerte Based rtyod 

set boas zeow teeuf Sood dior ad? ,nokesgutin yliateow bie 
fot Homa ck formes anwar Edvor ous Bert ohtiart auued Jesw eat 
eva @Yarty foaydy fe. Wruo. eat .obtiont aauaed fesse aalt 

wey, Peorde CLE 4 Hsu eo taro antoG ,siruqe wioel’ Ieteves 
eiHadive mc yifsucteanod vieiht xosas Seusod situs ei) 63 emo 
ER wodeie ik gxoats biwe ny batareon ed bloow euiard . ped 
Bei’. 30 sted antes? OitP st? Naunrse Lia sot gud ,agkfoar 
aeit? At VOEES bi De tanud gud of .ussol far uvoda an 
sfoott” wert ane foors2 Gil" dtus. to Seow teat berbava 
anidio uns aye fuaten tev 0k ss owonn dese Fastte Sucose oat 
pte ovda of 24 leno meei taot DOP pane 


Sfia fiyoce Nici £5 gatnevs act oF 


a 
a 
hw 
he 
~ 
. 
~ 
Pe) 
ie 


gots 23nrl s'eeifoans fur sisson) tm Yined ,codeta aliioza 


ri ou: aise: gnibit exew 


ee 


Gyodaehit tasatiygo owt s ch saotta 
ao min af txot «tio wed piliaraqe wesw oodog. .bedost. yd boowe 
m0 boots Yinoas ory cio owe tidas we aailequs faa tasa vild 
<90Dig Ofna Piel gal an efidametu: eer In Bined giicawy sir 

YS Youwrs onw Zh yaigewai9 sit bodonet olicomotus welt mei 
aalaneto frotgs (ff uo. biag tavo dens »ynintast nisi a 
oO Aias? a2 O20 Rtat! bayod Peer t92 beau woants of? oO 
guilad ay dar evdtagmonnl bee segbaes iro xed « ko batuke 

ye beta 19 beacon! yaiwi eow Teo Xou oft ,ek dad ,hadoad 
aes MOuxte gtios istke aliduaptun eco ,avalomoool ent 

“sa ott ac! woah “4 of G8l eaare Io annetolh 4 .oseggatd 
wii paves Sno boqivi, sLobeuseY vrai doustia sew alideoms 

ei ithining: bas barutai yited Bar tevo aux eew wats ,iias 
“Gh Os tev wired? dqadsonca dngilaggs .ballix saw sesiasctal. 


eonuebtvs a7 ono Stim o eadf to santioe atit ni goatre Lokdvetes 





or the inetructions and that the verdict and judgment are not 
excessive if the record warrants 4 recovery in appellee's faven 

1t is first contended by appellent that the court 
erred in denying the motion made ty it oat the close of ape 
pellee's evidence and aysin at the close of si1 the evidence, 
to direct a verdict in ite favor. “he ruie is thet if the 
evidence in the recerd with the inferenters renernatly to te 
drawn therefrom fairly tende to prove the sliexations of the 
declaration, the court rhould refuve to direct x verdict for 
the cefendant. Crane v. Hoean, 228 131.3236; Chicago City 
Ry. Coe ve. iwuley, 215 111. 464. 

whe evidence in thie record fairly tende to prove 
the allegations of sprellee's declar tion and the court 
therefore did not err in refusing to direct s verdict. 

lt ig next contended by anpeliant that the verdict 
of the jury ie ageinet the manifest weight of the evidence 
and that the court erred in not granting a new trial for said 
reagen. The evidence as to the speed of the automobile in 
which appellee's intestate wae riding, the speed of the engine 
and cer of saprellant vcrier to and at the time of the injury 
and ae to whether vrior to the injury the bell] on anveliant's 
engine was being rung wae conflicting. The evidence on the 
part of sappellee tende to show thet the automobile me it wae 
being driven north on South Mill atreet wae running about 15 
to 17 miles per heur until it nesred the crovsing when it was 
glowed down to scmething like 12 or 13 wiles per hour. The 
evidence on the part of appellant is to the effect that said 
automobile vas running irom 20 to [06 miles ner hour at seid 
time. The testimony of appellee's witnessce with reference to 
the speed of appellant's engine and ear prior to and at the 


time of said injury is to the effeet that the sauie was being 
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operated at a speed greatly in exeess of six miles per 
hour, being the limit fixed by ordinance for freight trains 
running through esid city. Henry Van Cedale and John Danne- 
holt witnesses for appellee both testified ssid engine wee 
running about thirty miles per hour. ‘TYhe testimony of Danne}- 
holt who wes stealing » ride on the engine being to the ef- 
feet that eaid engine wee running thirty miler per hour: that 
he saw the automobile in which appellee's intestate wae rid- 
ing and thet it was not be ing run core than nalf as fast as 
the engine. ‘nother witnegay# on the part of appellee teati- 
fied thet the engine wee going 0 fast, he could not cet off. 
Still another witness for eppellwe tertified said engine was 
running faster than said nutomobile. “prellant's witnesses 
placed the speed of said engine at from six to seven or six to 
eight miles an hour. lowever, on crose examination it wae 
G@iecloged that these witnesrer were badly mistaken with ref- 
erence to the relative eneed of the engine and nutomobile, 
and thet they must hve been running at about the same rneed 
duet prior to end «t the t me of the secident. Another cir. 
Cumetance which gors in corroboration of the testimony of 
appelice's witnessee touching the speed of snid engine is 
that the engine and car run from 180 to 350 or 400 feet, 
ae fixed by various witnesses, after said automobile had 
been etruck. The automobile teing dragged thet distance. 

the evidence further discloses thet the engincer 
put on the air brakes in an attempt to stop the engine while 
on South Hill etreet where injury occurred. “he jury would 
therefore be warranted in drawing the conclusion thot if eaid 
engine run from 166 to 350 or 4°° feet after the brakes were 
arplied before it was «topped, that it was being operated 


in excese of aix miles per hovr. Aynpellant practically con- 
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cedee that the engine war being operated in excess of eix miles 
per hour, mt contends that the evidence does not disclose that 
that fact was the proximeie cause of the injury and death of 
appellee's intestate, oue eight or ten witnesses on behalf 
of appellee textified either that no bell wae ringing or that 
they heard no bell rung on said engine. On the other nand 

the two brakemen, the enginee and fireman, and certein other 
witnesses on behalf of appellant testified thst the bell wae 
being rung prior to and at the tine eaid engine crossed 

South Kill. atreet. ‘The evidence on the part of appellant 
discloses that the last whistle thst was blown was at the 
Silver atreet crossing some 70°C feet weet of where the injury 
occurred. We think, therefore that the question of the neg- 
ligence of appellant in the operation of its grid engine 

wae @ queetion of fact for the jury and thet the evidence in 
the record is evuisicient to support the finding of the jury 
thet anvellant waenegligent in the operation of enid engine 
and car prior to and at the time of raid injury. 

Appellant's next contention is that the manifeet 
weight of the evidence ig to the cifect thet prior te and at 
the time of the injury sppeliee's intestate was not in the 
exercise of due care for tis own safety and that his negligence 
contriated to hie injury and death and that therefore a new 
trial should be granted, 

The evidence on the part of appellee tender to prove 
thet while the car appellee was rifding in was being operated 
ata meed of fran fifteen to twenty miles rer hour prior te 
dite nenr spproach to said crorsing, that the eneed wae 
slackened to some 12 or 15 milesper hour before reaching enid 
track where the injury oecurred. The evidence also tends to 


prove thet when the car wag in «bout = half block of #aid 
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track where the injury occurred, Stokes, the driver of the 
car, looked in both directicnge to see it = train were coming; 


that he saw none and continued his course seroes the track 


——p—ae 
—————— 


when the injury occurred. “hile the reeord diccloges that a 


party 150 feet south of the crossing where the injury, oe- 


a 


curred could eee down appellant's track weet sone two bloeks, 


weing six or seven hundred feet, we ave not sble to eay thet 


the failure of the occupante of the sutomohile, siter ho ving 


once looked, to look again before crossing «sid track amounte 
in law to a failure to exercive dne care. The law ie that a 
party approaching a crossing in a city or villiege have the 


right to rely on the railrond camany operating ite trains 


in compliance with the ordinances of said city or viliuge. 
in this caree the jury hed the right to draw the inference that q 
if appellant Kod been operating ite train at a speed of not 
to exceed six miles per hour and had it been ringing ite bell 
continuouely oe it epproached said crossing as provided by said 
ordinances, that exid accident would not hove occurred. Another 
thing to be observed in thie cnee with reference to whether 

or not sppellee wee in the exerecice of due exre for his ow 
eafety vrier to and st the time of the injury is that the 


track on which the injury occurred ise the trnek on which 


o— 


a i 


weet bound traffic ie run. Said engine and cer weer being 
opersted against traffic. 


Where the evidence is conflicting sand where reagon- 


able minds would differ in the conclusions to be drawn there- 


| 
| 


from, it ig a auestion for the jury. Chiesyo ss, Water Co. v. 
Hyslop, 227 111.308: Jones & A.to. Vv. George 227 111.64; 

Hede& S-Corvelevorkle, 219 111.557; S.H.& H.1.Co.v.derk, 212 
411.268. We are of tie opinion thst in tiie cace reagonable 


minde would differ. 
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It wre clearly for the jury in view of the foregoing 
evidence to say whether or not spmellee's intestate was in 
the exercise of due care for his own safety prior to and at 
the time of the injury, and we are not dispored to disturb 
their finding. 

4A large part of appellant's argument wee devoted to 
a discussion of the proposition thst persone whe sre engaged 
in s common enterprive are chargeable with the negligence of 


ome snother. “he evidence in this case tended to prove that 





appellee's intestate, Stoke«, the driver of the nutomobile 
| and henry Van Osdale, counsin of appellee's intestate, were 
on their way to the hospital to visit a friend wee hod been 
injured in a motorcycle accident and thot ‘tokee the driver 
of the cor wae merely carrying appellee's intestate and 
Van Osdale as a matter of acconmodation and not for ire. 
¥e have taken appellant's theory in thie matter in deter- 
Mining whether or not the verdict of the jury we ageinst 
the manifert weight of the evidence, on the question of the 
eanre exercised by apoeliee’s inteetate for his own enfety. 
finding ne reversible error in the record the 


judgment of tie trial court will be affirmed. 


Judgment efifimrmed,. 


Not tea be reported in full. 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 
said Appellate Court in the above entitled cause of record in mp Office. 


IN TESTIMONY WHEREOF, I have set my hand and affixed the seal of said Court 


at Mt. ey: (a [XT Pee day ee 


A. D. 191... Via as : 
{ f {> 
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Opinion of the _Appellate Court 


AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesday 
in the month of March in the vear of our Lord, one thousand nine hundred and eighteen, the same 


being the 26th dav of March in the vear of our Lord, one thousand nine hundred and eighteen. 


Present: 






Le Fon. Franklin H. Boggs, Presiding Justice. 


Hon. Harrv Higbee, Justice. 6) 1 QY T g 8 J : 
Hon. James C. McBride, Justice. fd - . - @) > a7 SB. 
CHARLES C. JOHNSON, Clerk. THOMAS E. PASLEY, Sheriff. 


And afterwards, to-wit: On the fifth day of April, A. D. 
the office of the Clerk of said Court, at Mt. Vernon, Illinois, an OPINIC 
following: 


918, there was filed in 
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in the words and figures 


Arthur.H...Foote x et.al, Trustees 
‘ ERRORTO 


in Bankruptcy, ete., APPEAL FROM 
\ 
Appellants 
\ 
\ / 
s 
\ f 
\ f 
ys \ /- ca Circuit. COURT 
No....60.. f 
. a \ 
October Term, 1917. \ f 
KS” 
Sue een _..._ Madison... COUNTY 
Horatio J. Powman et al, 
Appellees 
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tt 


Ps 
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Term Roe 60 In the Appeliate Court Agenda tio.61. 
of lillinois,¥ourth District 


October Tarm, A. U. 1917. 


Arthur i. Foote, “dwin I. Hyke 
and Charlee i. laws, Trustees 
in Bankruptcy of the istate 
of Bryant, Yore & Sowman Saleer 
Compemy, 


2101.4. 631 


4ppeal from Cireuit Court 


Appellants 
VS 
Horatio J. Bowman and Horatio J. 


Lowen, iyustee of tne naetate 
of &. Ayder 


Kadigon County. 


et i ee Ret Pt cl anette Moret Met Magen iat tr 


Appellees 


Opinion vy Loecs, ba Je 


in Mareh 1905 The Miesouri Glace Company, with a 
capital etock of 300,000.00, one half covmon and one half 
preferred, wae organized under the laws of the otate of Mise 
souri, the name efterwarde being chinged to, “ryant, Gore & 
Bowman Sales Company. Thie company wae engaged in the hand. 
ling of Queenewnre end bed ite ploce of business in St.Louis, 
Missouri. in 1912 the Company went into bankruptey heaving 
aspets amounting to something like $72,0°°.00 and liabilities 
of sbout $250,000.00. “ppellants, the Trustees in Hankruptey, 
filed a bill in the Circuit Court of Madison County to come 
pel appellee, Horatio J. Lowman in hie own right and ae 
trustee of the estate of 5. Hyder to account for sn alieged 
unpaid balance owling ty him personally end aa such trustee 
on atock gubecribed in anid Company. The es id Lowman being 
a resident of the Gtate of illinois. 

The bill alleges that long prior te 1905 there had 


been organized and in business at St. louis a corporation 
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i 
known as the Hiseouri Glass Company, which esnid company went | 
out of business in 1905. “he hill ehnargee that the old 
biesouri Class Company with an original capital erteek of 
$200,600.00 had sustained losees whereby ite capital nad been 
reduced to $156,000.c0¢ in 1995; that eertain estoek holders 
and officere of the old company wishing to rehabilitate the 
oid Company organized a new company under the same name, hav- : 


ing a capital atock of £300,000.0¢ iseuved as fully paid. Seid 


payment being mace vy the transfer of the assets of the old 


Coupany to the new. ‘The bill further allegea that this ace 


> 


tion wae taken by and with the consent of the stock holders, 


including appeliee, wno in his ow right held fifty shares 
and as truetee, fifty-two shares in the old company: that 


for every two shares in the old company three sharea of stock 





in the new campany were issued. it isfurther charged in said 
bil) thet nothing edditioneal wer naid for esid stoek. 
Certain provisions of the Constitution and Statutes 


of Kiesouri were set forth in gsid bili and which were to 


the effect that under the law of Missouri any subseriber to 
or helder of stock of a corperetion whe failed to vay for the 
game in full in money or property or who knew that the same 
had not been so paid for, ia lisble to creditors if such cor- 
poration dissolves or ceases to co buviners leaving debts unpal 
The vill further alleges that the actual value of 
the assets transferred to the new Hiesouri Clase Co. in paye 
ment for the $300,000.00 ef its capital etock did not exceed 
the cum of $152,000.00. Said bill further cets forth that it 
wae necesanry to collect said zileged unnaid balance due on 
#aid capital etock in order to rsise a fund ta sev the ine 
debtednese owing by seid bankrupt, and preys for an secount- 


ing. 4n anewer was filed by appellee in his own right and 
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ag trustee in wiieh he silegesa that tne exchange of the stock 
in the eld company for the steck in the new wae wsde in good 
faith and without notice of the canner in whieh the stock of | 
the company wee paid for; thet the assete in the old company 
including the good will thereof were at the time of the trans- 
fer to the new company of the vaiue of $300,060.00; thet ap- 
peliante were estopped to enforce lisbility for urmrid xetoek 
for the reagon that they knew how the enubscriptions en esid 
getock had teen paid. aAprelies in said anewer also alleges 
lack of jurisdiction in the trial court to meintain enid 
proceeding for remeon, 26 slieged, that the “tetutee of 
bkiersouri furnish an exclusive remedy for the enfercement of 
etock holdere liability. " 
A reclicstion was tiled and the caure wee referred 
to @ special Master to take the evidence and report his cone 


Cluriong. Gaid evidence wae taken and reported hy esid spece- 





ial iaeter with certain findings to the effect tint in 19065 
the Kievouri Giass Company wae organized with a capitel stock 
Of $300, 000.0° aa mw guecessor of a former corporation bear- ' 
ing the esme name, and thet euch new cowpany took over all ’ 
the property and businees of the former company at a velua- 
tion of $369,000.00. That no payment of money was made by 
any of the stock holders of the new company, the etock in 

the new company being irsued to the stock holdere of the old 
company in proportion to the stoek held by them in the old 
company. “he Harter further found thot taking into considera. 
tion the value of the gocd will of esid old corperntion, ite 
aseete with ite good will wae of the welue of #20°,000,00 

and said in full fer the etaek ieaved by the new company. 

The master further found thst under the laws of the State 


of Missouri the good will may be an aegvet of a corporation 
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and have a value and that under the jmve of paid Stete the 
stock of appeliee in said company had beem fully paid and 
thet the bill eahould te divwiesed for wint of equity. 

Sxeeptione filed by appellante to the master's 
report wae on hesring mat overruled and the bill wae din- 
wuisees Tor want of equity at aprellante' ecorts. Toe reverse 
anid judyment thise appeal is provecuted,. 

Appellee by hie anewer rsises the quertion of the 
jurisdiction of the Iilinois Court to entertain = bill for 
an accounting for an unpaid talence owing on a subserintion 
for stock in a loreign corporation. The Courts of thie estate 
have jurisdiction of = bill of this charscter where the siube 
ecriber is 2 resident of the Otste, Udward ¥. Schillinger 
245 413.231; bell ve. Farwell, 176 113.489, 

before taking up the case om ite merits we will 
dispose of a question raiced by oappellants with reference to 
the burden of proof. it ie contended by appellante that under 
the laws of Niseouri the burden of proof rested on appellee 
te show that the tangible aesets of the old comnany, toxether 
with its good will, wae of the wolue of £300,000,0° at the time 
of the orgonisation of the new company. in order to heave the 
benefit of the provisione of the law of s foreign State, 
it is necessary to plead the game before evidence can be heord 
in proof thereof. As arnellants' bill faile to set forth 
the Miegsouri iaw referred te, neither the trial court nor 
thie court can teke notice thereot, and we old, therefore, 
thet on appellants reeted the burden of proving the sllegations 
of their bili. 

The veal controversy sricing on this record is 
whether the etock of the new company ae organized in 1905 was 


in good faith fully paid and thir (uestion depends on whether 
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the good will of the old Higeouri Gisws Co. hed s money 
value of annroximoately #166, 000.00. 

it is contended on the vert of arreliants that the 
good will of the old Mierouri Glass Company hod ometieally 
no money value at the time of the organization of the new 
company in 1905. On the other hand appellees cantend that the 
preponcersnce of the evidence ertabiishea the fact that the 
good will of said old compsny did have a money value in 1905 
and that its then value wae £150,000,06, 

Counsel for apneliante in their argument cencede 
that thie question is largely one of faet, for under the lay, 
both of hiewvouri and of lilincis, the good will of 8 corpora. 
tion can have a money vaiue which may go in payment to the 
extent of its value of corperate stock of the comoany: Berry 
ve. Kood, 168 ho. 316; Van Cleve v. Hirkey, 143 #0.1069; 
Rumeey v. Kaime, 173 fo.551; Cohen v. Toy Gum wfge.co. 172 
Apps 332; Gillette v. Chicngo Title & Trust Co. 230 111.373; 
Coleman v. Nower, 154 111,458. 

Appeliante offered no direct evidence touching the 
money value of the good will of the old Kierouri Glase Co. 
on the dune of ite disrolution and the orgeniszation of the 
new Company, but base their argument on the fact that for some 
ten or twelve years »rior to the organization of the new 
company the old company paid no dividends and on the fact 
that while the per value of the stock of the old cammany wae 
$200,006.00 the value of the tamible croperty of esid company 
in 1905, the date of the transfer from the old commany to 
the new, wae only svout $152,000.90. In other words it is in- 
sieted by appellants thet the good will of » company thet for 
a period of ten yeare had not paid dividends and vhose tangie 


ble property hnd lergened in vaiue,could hove no money value. 
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Three witnesses on the part of anpellee who were 
familisr with the aifaire of the old Kirsourk Glace Company 
testified that at the dete of the tranefer cf its avsrets to 
the new company it had « good will, and thet it had a money 
value at thet time of @16¢0,000.00, As a basie for thie valuae 
tion said witnesaetestitied to the efiect that the old 
Missouri Glsaes Company hed seen doing businese since 1656; 
that it hed a reputation established throughout the middle 
west and wos known ee one of the bert Queene ware entablish- 
ments in that part of the country; that if hed about eight or 
that it did a busi- 


ten thoueend good accounts on ite books; 


ness of shout 7460, 900.°°0 ae yoar;s thet ite groge profits had 
, 


run about $120, 000.0° per year; that it hed on ite staff from 
fifteen to thirty eselesmen; that ite credit was good; and 
that during the yerr previous to the orgnnization of the new 
company the net profits of the old company amounted te about 
$42,000. 0. Im explanation of why there hed been no dividends 
paid by the old company for some ten or twelve years crior 


to the organization of the new, the officers of the oid com. 


pany teetifiei that in 1693 the cld Company hed taken a 

lease on Twelfth street at a rental depending on the appraieed 
value of the property ané which cost ssid company an annual 
rental of something like $26,000, per year and in foet run 

@e high one year ae $29,000.00, whereng the rent it hod seen 
peying prior to thet time had only been about eight or ten 


thoumand dollare ver year. That thie company slong with 


feveral others contemplated moving to Twelfth «treet, believe 


ing that the business wae going in that direction. The 
Wiscouri Gliaes °o. however, being the only one that entered 


into a lense. That by reason of this move and by receon of 


having to vay thie high rental they were unable to declare 
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dividends, notwithstanding the business of the company during 
that ten yeare showed it to heve e good will of ¢emeliéerable 
money vaine. The evidence ending to siiow that the eaid ex. 
cess rent amounted in the aggregnite to from ~160,600,6° to 
S210, 000.00, | 

One of the witnesses on the part of sovellante, 
and who had been connected with the old commany, on croaes 
examination testified that “The Mierouri lars oo. had aceu- 
mulated a large iist of customers; we had some eight to ten 
thousand accounts which were coneidered the bet in the 
country in thet line.” “The gross sannurl profite during the 
laet ten years prior to 190d was one nundred te one hundred 
and twenty thousand dolisre on sales.* In anawer to the 
question, “What wae the standing of the Viasouri Glace wo. 
among ite creditere in the business community?" He stated, 
"“siret clase in every respect, the best in ite line.* 
This witness further teetified, "Ye had formerly, prior to 
our moving from ‘hird and Vine gst: eete to “welfth and “live 
an annual rental smounting te eight or nine thoueand dollars, 
and we jumped it to about thirty thousand dollara. We moved 
to Twelfth and Olive. There was a westward movement and every- 
body moved there. “we were the pioneers and the hard times- 
came--the paniceeand the sovement was knocked in the head. 
We were up there with a lessee and we could not get out of it. 
We paid out 2210,000, excess rent up there without being 
able to increave the business. The new Kiesouri Glaes Com 
pany woe incorporated in 1905. Ye hed gotten rid of that 
Jesse burden and were paying about 79OO0.c° rental and I 
think did more business." This testinoney woe objected to 
by appellants on the ground that thie witneer in his di reet 


examination had only been examined with reference to the cone 
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dition of the bueiners ar shown by the books. Lis testimony, 
however, in chief had to do with the assets of the corporation 
and as to whether or not it was increasing or diminishing in 
value as the businees was being conducted. ‘te are, therefore, 
of the opinion the cross examination wae warranted. Without 
reference, however, to the testimony of this witners, we sre 
ef the opinion and #0 hold, thnut the especial master and the 
chancellor whe heard this case in the court below were war- 
ranted in finding from the evidence thst the old kissouri 
Gleaes Company had s 400d will at the time of the transfer 
of ite arcete to the new company and that ite value wae ane 
proximately @15°,o0¢, 09 

Finding no reversitle error in the recerd the 
decree of the Cireuit Court dismissing said bill for want 
of equity will be affimmed. 

Decree affirmed. 


Net to be reported in full, 


Higbee J. dissents from the emclusion reached by the majority 
) 

of the Court upon the ground that the proefr wholly failed to 

enxow the good will of the old corporation had » veinve of 


¥15G,000 at the time the new corvoration wes organized. 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 
said Appellate Court in the above entitled cause of record in my office. 


IN TESTIMONY WHEREOF, I have set Ney hand and affixed the seal a Ss Liat 
at Mt. Vernon, this ...............2..... J... -\. LA. _....day of... CAct. 


A. D. 191. ¢ é 


Clerk of the Ancien Court. 
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ES 
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Opinion of the _Appellate Court 


AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesday 
in the month of March in the vear of our Lord, one thousand nine hundred and eighteen, the same 


being the 26th dav of March in the vear of our Lord, one thousand nine hundred and eighteen. 
£ 


Present: y £ 
Fon. Franklin H. Boggs, Presiding Justice. >; ¥ O z A ? sy 
Hon. Harry Higbee, Justice. od F, 3, f elhe }) 8 e» 
¥ 
Hon. James C. McBride, Justice. / 
CHARLES C. JOHNSON, Clerk. THOMAS E. PASLEY, Sheriff: 


f 
£ 
And afterwards, to-wit: On the fifth dav of April, A. D. 1918, there was filed in 


the office of the Clerk of said Court, at Mt. Vernon, Minoisy an OPINION in the words and figures 


following: f 


David B. Crews,\ 


ene i APPEAL FROM 
j 
ee i 
Vs. ee _ Circuit, COURT 
No......62......... a 
October Term, 1917. a 
Dyke ee eee ee BHffingham COUNTY 





Term No. 62 in the Appeliate Court Agenda 0.58 
of Jilinois,lourth District 


Cetober Term, A.D,1917%. 


33 
lavid B. Crews, appellee 2 1 0 iT Aa 6G 3 


VS. fopeal from Circuit Court 
kiechael NH, Cronk and weltinghan County. 
Amy A, Cronk, appellants 


Opinion by Soges, F. J. 


Thies appeal ie prosecuted by snpelloents to reverse 
@ decree of forecloeurc rendered in favor of appellee fore. 
cloging, 2 mortgage given by anpellante. The reeord die- 
closes that on Auguet 27, 1915 appellants executed a mortgage 
on a j2C acre trect cof Jand to one VV. #4. Dunean to seeure a 
note for $2275.00 civen ae part purchase moncy on 39 acres 
of Land vurche aed of tne fnomas 7. Lee Land vo. located in 


Cameron LCounts;, Texas. Said mortgace wac duly recorded and 
! 


enid note and mortgege war thereafter ssesigned to appellee, 


the record further discleses that the interest on 
said mortgage was payacle semiannually and appellants heving 
failed to pey the firet installment thereof, annellee under 
the provision of tie mortgage clected te declare the whole of 
the principal and interest on said mortgage Gue and papable 
and filed = vill to foreclose the seme, making apvellante 
parties defendant. “«n anewer was filed by annellantes ad- 


mitting the execution of said note and mortgage as set forth 


«Le 
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in said bill of complaint, wut averring 29 «round of defenze 
that on August 7, 1915, and »rior to the exeeution of said 
mortgage appeliant, Lichsel nh. Cronk bac teen induced to 
purcnace a trect cf Sv» acres of land in Cameron County, 
iexas from tne ‘Thomar :. ice Land Co. through *,A.Dunean, 
henry @. witwer and o. A. Leakey, acting as srente for said 
jiand Company upon said Dunecen, bitwer and :skew agreeing to 
seli genic tract of land prior to seb. 1, 1916, or on failure 
#o to do to accent 2 conveyance from said Nichael H. Cronk 
ana hie wife for said land, and further sverring that the 
paid ithomae +. Lee Land Company aereed to grub said land and 
wuild thereon « four roomed bungalow; that srreliante on 
August 27, 1915, in nursusance of and in consideretion of sald 
verbal agreement, executed their note for 22975. and the 
mortgay.e mentioned in ssid bill to secure the same; thet no 
money passed from enid Duncan, “itwer and ‘skew or the Thomas 
#. Lee Land oe or either of them to the defendant but that 
seid note and mort@age wee made as part of the transaction 
aig in coneideration of the cmtract above mentioned; that 
said Vuncan, Yitwer and skew failed to sell said land be-~ 
fore bebruary 1, 1916, or to otherwise carry out their eaid 
agreement and everring thet the cmeideration for said note 
and mortgage hed wholly failed. 

Said eause was heard by the chancellor in open 
court end a finding was sicede in fInvor of ayoeliee and a de- 
eree oF foreclosure was rendered foreclosing said mortgage, 
eubject, however, to the homesteed interest ofannellantsin 
seid premises; the court finding thst the ecknowledement 
to the mortgage being taken before S.A. Eskew, on interested 


party, would not be valid and binding and that by reason 
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thereof the mortgage 25 to the homestead interest of {1000. 
wag muil and void. The decree further provided for the sp- 
pointment of commissianere to set off paid homestead 


“ 


interest of G1OO0.,0O. ‘*mrellents insist that the court 
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erred in not dismiecing esid bill for went of equity, for 


ot 


the reason #e contended by -prellants, that the considera. 
tion for the execution of said note and mortgesrse wae an 

sg reement on the part of Duncen, Witwer and i skew to sell 
seid tract of land in Cemeron County, “exas before February 
1, 1916, or to necent e deed from appellants therefor and 
pay to them £2275.°C and ssaume certain vendor lien notege 
given by anpellants as balanee purenaee price on said Texas 
land, and that apnellee se the areignee of esid note and 
mortgage took the same eudject to all equities which appele 
lante might have sgrinst, ©.A. Duneen, the payee in said . 
note and mortgage. 

Appellee insists in answer thereto thot any verbal 
aereement made by iiichael hb. Cronk with tskew, Witwer and 
bunean, vrior to the contract of eale entereée into on August 
7, 1916, for the eale of saic tract of Texas land by the 
‘homage 2. Lee Land ‘o. to arvellant, bichsel f. Cronk, wae 
all merged in esi written contrsct, und no chorge of fraud 
or mis-representation h ving been nsde by appellante the 
written contract, muret elone be looked to for the agreement 
of esid parties of said time ané that inasmuch ap nothing 
wae gaid@ in eaid written contract with reference to the 
eale of geaid land or as ts the taking of the sane off the 
hendsa of Michael A. Cronk, if not sold by Yebruary 1, 1916, 
that it should be held thet ac sueh contract was made. Sec- 


ond, that whatever arrangement or agreement that might have 
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been made on August 27, 1915, the day erxid note and mort- 
gage were executed by apneliante with reference to Vitwer, 
eskew and Dunesn eeiling eaid Texas jiand before Yeb.1,1916 
or with reference te tnking the sease off of the hande of 
apne Nantes, that said agreement woe made subsequent te the 
execution of esid note and wortgage anc, thot therefore, 
the exedution of esid note and wortgeme wee in no way 
based on the contract to rell esid lend or to take the 

ame off of thehands of Tromfk, and, third, that even the 
it shouled be held that said note and wortgeze were civen 
by appellants in consideration for the contrect or agreement 
mace by defendants, “itwer, skew and “vricean te sell eaid 


jdand, or to teke the same off appellent's hands, that in 


ran 


Januery 191¢, armnellsant, cheel }. Urenk rele>sed and dia- 


charges said parties from said cortrect and rescinded and 
abandoned the same. 

A bil] for epecifie performance wes filed by appel- 
lant bicheal ¥. “ronk in the Circvit Court ef Lifingham 
County prior to the comcencement of e214 foreclosure pro- 
ceeding in and by which seid bill aprelient Micheal H, 

Cronk, prayed thet the collection of said note and mortgage 
ehould be erijoined and eaid morigngne be held e¢ 9 cloud on 
the title of supellent, and be remeved 2s such. To gaid 
bL11, Witwer, Dunean, bekew, Tomar >. Lee Land Co. and 


par 


appellee, Pavid £. Crews, 


ae 


x 


© 


nade parties defendant. 
Practically the same isrues were raised with reference to 
the validity of the morigsge here in question 2s a lien on 
the land owned by appellant, Michael i. Cronk in said pro 
ceeding as is sought to be raised here, and counsel for ap- 


pellante in this case practically concede thet the determinae 
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tion of the issues is! the mecific nerformance case 
would in effect settle the matters in controversy in this 
esse. The trisl court found the iemer against anvellant, 
Nichael H. Cronk, on the bill for specific performance, 
and we at thie term of thir court have rendered 5n opinion 
affirming the judgment of srid trisrl csurt. 

we held in that case and hold here, that even 
thovgh it be eanceded tht the note and mortgsce given by 
apyellants were given in consideration of the nromiger al. 
leged to beve been mode on August 7, 1915, when the land 
vac purchered by eppellant of the Thomas }. Lee Land Company, 
and which g@reement wee alleged ‘to have been renewed on 
August 27, 1915, and prior to the execution of said note 
and mortense, it would not avail anvellants for the reason 
that the prevondernnee of the evidence is tn the effect that 
in Januery 1916, subsequent to the making of eaid cmtract, 
appellant fichesl H. Cronk relessed and dircherged egaid 
perties from the obligetion to sell esid Iand or to take 
the sane off his hendse. That being true, the court did not 
err in finding the ecuitier in favor of enrellee and in 
éecreeiny a forecinsure of ssid mortgace. 

Finding neo errer in the record the decree of the 
trial court will be cffirmed. 

Decree affirmed. 


Eot to be reported in full. 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 
said Appellate Court in the above entitled cause of record in my office. 


IN TESTIMONY WHEREOF, I have set mp hand and affixed the seal of said Court 
at Mt. Vernon, this... Ys S/n day of_ 42421. 
A D191 . 





Opinion of the Appellate Court 


AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesdav 
in the month of March in the vear of our Lord, one thousand nine hundred and eighteen, the same 


being the 26th dav of March in the vear of our Lord, one thousand nine hundred and eighteen. 
Present: 


a 


Hon. Franklin H. Boggs, Presiding Justice. 

Hon. Harrv Higbee, Justice. 

Hon. James C. McBride, Justice. 
CHARLES C. JOHNSON, Clerk. 






THOMAS Ef PASLEY, Sheriff. 
And afterwards, to-wit: On the fifth day of April, A. DB. 1918, there was filed in 


the office of the Clerk of said Court, at Mt. Vernon, Illinois, an OPINION in the words and figures 
following: 
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2A01.A. 634 - 


\ ERROR TO 
Plaintiff in Frror j XPPEAKCFROM< 
hee j 
vs. fi. _@irevit  _courr 
October Term, 1917. \ 
\ 
en eee Akers! Effingham _ COUNTY 
_The Thomas.¥...Lee Land. Coe, -e# al, 
ssstsmsenuntieeneeenee. _.e€endants in Error. 
HON. . WM. B. WRIGHT 


hy 


Term No. €3. In the Appeliete Court Agenda bo.59 
of Jilinois,+ourth District 


Cetober Terr : A oLDe1L9L? . 


ke. K. Cronk, Fiaintiff in wror 
Ve. 
the Thomas . iee land Co., 


es 
Li. T. Witwer, $. A.Eekew, 


and b. B. Crewe, 


) 

) 

) ; 

}) hrror to Cirevit Court 

) 

} Af€fingham County, Illinois. 
} 
) 


Defendants in error 


Opinion by -oges, Tt. J. 


Plaintiif in error, heresfter for convenience 
ealled, plaintiff, filed = bill for mnecifie performance in 
the Circuit Court of 5ffingham County, making defendants in 
error, Thomee |. Lee land Comnany, *.7.Vitwer, °.A.Uskew and 
D. B.Crewr, hereafter for convenience crlied, defendants, 
parties thereto, and preying the snvcific performance of a 
certain eontr:ct entered into between nleintiff and defen- 
dents, H.T.Witwer, (.4.5skew and %.4.unean, and for other 
relief. On a hearing before the chancellor in open court, 

a finding war meade for defendants and = decree warn entered 
dismieving eaid bill for want of equity. To reverse said 
judgement plaintiff prosecutes iis writ of error. 

The record discloses that on August 7, 1915, plain- 
tiff entered into » written -egreement with the cefendant, 
Thomag F. Lee Tand Co. vhe re by“ Surchased from seid company 
a tract of Jane containing abovt 39 scres Ilsested in Cameron 
County, Texee. The vurchsse price therefor being "6825. 
$2275.00 wae to be covered by the note af niesintiff seeured 
by mortgage on 120 acree of Jand owned by him near VYateson, 


im i ffingham County, Illinois, the balance of said purchase 
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Z101.A. 634 
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price te be secured by vendor lien notes of standard Texas form 


Thereafter on the 27th day of August 1915, eat the residence 

of oleintiff near Watson, lilinoisc, he with his wife executed 
a note for $2275.00, aecured by sortgege on said 120 acre 
tract of land and evecuted the vendor lien notes for the resi- 
Gve of esid ourchere nrice and delivered the erme to WA. 


+ 


Duncen, agent for eaid Thomas ¥. Lee Land Co. and accepted 
irom said Dunenn a deed for said 2b acre tract of land in 
Cameron County, Yexae, tevether with the ebstract of title 
thereto. 

The veeszd further disclores thet on the same day 
and aiter the execution of eaxid note and cortgave a contract 
wae entered into betveen plaintiif and defendente, Dunean, 
Witwer and hekew in and ty which contract defende nts stipu- 
lated and agreed to vee their best endenvore to cell the real 
estate owned by plaintifi in Cemeron County, Texas, prior to 
the firet day of Februery, 1916. It being further stipulated 
by seid contrset thst in the event that eaid premicee were 
gold for 2 eum in excers of the rurchase price, cne half of 
peid eycces wae te go to plaintiff and the other half to 
Duncan, “itwer and Fekew, and in the event that soid defen- 
dante failed to eel] seid real ertate by Feb. 1, 1G91ic, that 
they were to -ecept = deed therefor from plaintiff and were 
to pey him the eum of *227b. in cash and sseume the vendor 
lien notes given by plaintiif. The vill sileges that prior to 
entering into the contrnct made between plaintiff and the 
Whomee i. Lee land Co. on Aug. 7, 1915, Duncan as representa- 
tive of esid Sompany, etinul-ted and agreed vertally that as 
a pert of the congiderstion tor plaintiif urchesing eaid 
lanc and entering into gaid contract, he, Duncan, "would 
uncer take to sell the same and pay to the complainant one 


half the profits thereof, or on failure e0 to do would take 
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the seme off his hands and that then and there plaintiff swreed 
with paid W.A.Dunean to do so and st thet time H,?T.Witwer one 
of the cefendante herein, being then nresent and being an 
agent to seil land for the “hHomas ¥. Lee Land Co. aeked for 
the privilege of being made fv party to said contract for the 
re-sale of said land.” Fisintiff iurther avers in enid 
bill of complaint that by reason of the sgreement made by 
Dunean to sell caid lance or to take the eame off of pnlain- 
tiff's hands and unon the further agreement of the defendants, 
Duncan, “itwer and skew, mode on the 27th dsy of August 
1915, and nrior to the execution of ssid note and nortgage 
by plaintiff and his wife, thet they would sell eeid land 
prior to Februsry 1, 1916, and divide the exycess that they 
might recover over and »bove the amount to be naid for eaid 
premises by plaintiff, or if not sold by Feb. 1, 1916, that 
they woulda acceot a deed from olaintirf for said 39 acre tract: 
of land in Unmeron County, Texas, and would ony to nleaintiff 
the sum of $2276.0C. he, plaintiff with hie wife, executed eaid 
note for 2275.9 ° and mortgzare, together with the vendor 
lien notes for the residue of the purehnse price to be naid 
by plaintitf for eaid Texas land. 

Said bill further avere that pleintirf hae been 
at all times ready to convey enid premises to esid defendants, 
Witwer, Dunesn and Ecker, wut thet they refuce te sccept the 
same, ete. and nrays specific performance of snid contract. 

Yhe record further discloses thst the notefor 
$2275. given by plaintiff and his wife was by “umern, to whom 
it wee mide vaynbdle, assignee to D.U.Crewe and he wee made 
party defendant te said bill. 

A&A joint anewer wes filed by defendant sitwer and 


skew and 9 separate anewer was filed by D.b.Crews, 211 of 
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whom Kad been personally eerved with summons. Juncen and 
Thomes I. Lee land Co. were not served personaliy and the 
court held in disniesing the bill that it nad no jurisdic- 
tion a2 to the defendants, Duncan and Thomes 2. wee Land 
Company. In the anrwer filed ty Witwer and @skew they 
deny the making of the vowel agreemant alleged to have been 
mace between Duncan, representing said Land Co. and plaintiff 
and eleo @nied that any acreement was mode with referenceto 
eclling the land rurchreed by plaintiff in Cameron County, 
Llexas, or xe to teking it off of hie hands prior to the 
execution of scaid note ond imnortgage. : 

bLaintiff ineilete thet the court erred in finding 
the issues for cefendsnte and dismiening eenid o111 for want 
of equity and assigns as a reason therefor tnat the evidence 
dizcloses defendants did not sell ssid real estate as etipu- 
lated in said emtract and that they tad refused to accept a 
deed from him therefor sand to pay to him said sum of $2275.00, 
In answer thereto cefendeants ineiet, firet, that no agree- 
ment wae mede in Yexae prior to tne execution of the contract 
between said Lang Co. and plaintiff on August 7, 1915 to sell 
said real estate for plaintiff or in the event of his fail- 
ing to cell the ewame to take enid lands orf fie hands; see. 
ond, that even tho » conversation of that character led taken 
place prior to the execution of sxid contract, no charge of 
fraud ov migrepresentation being made in gaid vill oF Come 
pleaint, ali prior agreements made by said parties were merged 
im the written contract and that that, and that alone, muet 
control; third, that no etipulation or agreement was entered 
inte by than on August 27, 191%, yrior to the execution of 
said note and mortgage and prior to the delivery to and ac- 


ceptance by plaintiif of the deed to anid.exae land and that 
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the egreement with reference to the sale of ssid Texae land 
was mace after said note and mortgecge were executed and that 
there was, therefore, no consiceration for eaxid ecmitrect, 

and lastly, thst even the the contrsect wade and entered into 
between plaintiff snd the defendents, Sitwer, bekew and Dun- 
can on August 27, 1935, should be held to ve = valid and bind- 
ing contract, that prior to the first dey of Yebruary,1916, 
plaintiff released and discharged defendante therefrom. 

The evidence in the record with reference to whe- 
ther anything wae said between plaintiff and defendante prior 
to the execution of the contract dated August 7, 1915, is 
comflicting. Plaintiff and his brother, Jonn Cronk, both 
testified that uch an »-greement was made and tiist said verbal 
egreement wae the coneiderstion for plaintiii sxecuting said 
contract. On the other hand, iskew and sitwer both testify 
that no such contrect wae made and that they were both prea- 
ent at the time the written contract was entered into, In 
our view of the case, towever, it is unmimyortant as to whether 
the ceonvereation tock plece or not. ‘The bill doee not 
charge fraud or mirrepresentation in obtaining the sontract 
dated August 7, 1915; thet being true, #11 srior negotistions 
of said parties were merged in said written contract. Clark 
ve. Mallory 185 111-227; Greham vs. Sadilier, 16% 111.98; 

Reyes v. O'hrien 149 111.414; tagle Fire ins.Coev.Spry Lum- 
ber Co, 138 1112.Apn.611. 

in Graham v. adtier, aupra. the court at nsge 98 
says: “When perties, ter whatever previoue prepoaration re- 
évee their sgreement to writing, such agreement is the final 
consummation of their negotiations end the exact expression 
of their purpose. What hae preceded it, if not incorporated 


into it, is regarded as intentionally rejected." 
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The evidence is also e nflicting with reference to 
whether anything wae said between plaintiff and the defendants, 
Witwer, iekew and Dunean on August 27, 1916, prior to the 
execution of eid note and mortgsce, and prior to the deliv- 
ery to and acceptance by plaintiff of the deed to the Texas 
land, with reference te said defendants selling said land. 
Plaintiff testified that such conversation and -greement 
took plnece prior to the execution of said note and mortgage, 
while Vitwer and }ekew both testified that no such converea- 
tion teok place. Ye, however, deem it unimportant ae te 
whether cuch conversation took pisce for the reason that 
irrespective of any such »rior agreement the contract entered 
into between defendants, Witwer, skew and Duneen with plsin- 
tiff on August 27th, 1915, was 4a valid and binding contract 
and based on a sufficient consideration ae appears from the 
contract. The only quection remaining then to be determined 
ia ae to whether plaintiff prior to FPebrucry 1, 1916, dis- 
cherged and releaged es.id defendants from the obligation to 
eell said Texas land or to take the saue off plaintiff's hande. 

The evidence with reference thereto is emflicting, 
but we sre of the opinion thet the »reponderance of the evi- 
dence ie to the effect thet plaintiff did eo release and 
discharge said defendants. Witwer testified that John Cronk 
a brother of plaintiff and who was one of the sgents for said 
Land Company, together with |r. Taylor, attorney for plain- 
tiff, had made a trip to "exas and had visited plaintiff's 
land end that e short tine after their return, being about 
the last Saturday of January 1916, he had a conversation with 
plaintiff and exid to him, 'John told me they ned made a deal 
with the Themas I. Lee iand Company in regard to their land. 


He s@ys, "Yec, I made a contract, or ieased it rather, to the 
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fhomse /. Lee Land Company for ten years. They we to heave 





all they can raise on tais land, to make my payments, nay the 


water rights and the taxes for a nerisd of ten years. Then 


nm 


they are to give we a release of these sortgnzes. That makes 
my land free and clear. i figured it wre @ good eontraet 
and vohn told me it wae all right.' iis, plaintiff in error, 
said it was all cignt for Van (referring ts . skew) and 1 to 
be released of this contrect nuere. Le says, 'l went ahead 
and fixed uo the deal with thes.’ “heat ie what he eaid about 
it. That was on Saturday after Jonn (referring io hie brother) 
and Yrank (referring to faylor his attorney) had come back 
fran Texas, sud go i told him thet wie all right, it was 
satisfeetory with we, and for him to oring his contract up 
to my oifice aiter dinner and that 1] would be back at one 
@’ clock." 

The defendant, 5.A.Sekew, testified: "Ii met Mr. 
Cronk, referring to plaintiff the latter part of January, 
1916. i met ir. Cronk and shook nands with him and says: 
‘As I understand your brother John and sr. Taylor hes just 
@0t~ back from the valley. ‘“e had rome talk with your 
brother John.” ke says: ‘Yes, they fixed up a nice deal 
for me down there. They ere coing to rent thet. They have 
reslly got two propositions. kr. Lee thinke he lias it sold 
at a nice profit to me, or they wil? lease it of we for ten 
years and say ihe payments on wy land, ce heving everything. 
in other words, in ten years this land to befree and clear, 
20 you beye can consider yourerel we dismiesed from the propo- 
sition or contract for the resale of that land. You are out 
of it. i have turned it over to kr. tee." Defendants Yitwer 
and ERekew are corrooorated in their testimony cy the witness 


¥rank Taylor woo testified te naving neard tne conversation 
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between defendant Kekew and plaintiff but doers not give the 
detaile thereof as fully a2 testified te hy Kekew. The only 
evidence to dispute these witnesses wee the evidence of 
plaintiff who ceried having had any of there conversationa. 
The preponderance of the evidence with frets and cireumetances 
surrounding the tranexction go cleerly to prove that rlain- 
tiff had evendoned or rescinded said contract and had released 
or discharged the defendants Vitwer and bekew therefrom. 

A release or discharge from an obligation or con- 
treet of tele character, or sbandonment of the sane may be 
shown by parole. bovman v. Cunningham, 78 111.48; Lasher v. 
Loeffler, 190 111.155. 

in lesher v. Leoffler, eupra. the court ot sege 158 
seye: “A party demanding thst a court of chancery shell exer- 
Gice the jurisdiction to enforce the enecifie performence of 
a contract must chew he hee himself always been rerdy, willing 
enc esger to nerform the contract on his nart, and he cannot 
have a decree for specific performance if it is mede to appear 
he hae consented to a rescission of the contrect or has aban- 
doned it.* 

Thie case was heard by the chancellor in open court 
where he had 2n opportunity to eee the witnesses and hear 
then teatify, we would, therefore, not be warranted in dis- 
turbing hie iinding unlese it wae palpably zgsinst the weight 
of the evidence. Hubbard vs. Hudbard 198 111.624; Fabrice v. 
Yon der Brelie, 190 111.460; Hardy vw. Dyas, 203 Til. Ali; 
Biggerstaif v. Siggerstaff, 180 111.411. 

“he court did wot err in finding the issvee for the 
defendants and digiseiny the bill filed by pleintiff for want 
of equity and the decree will be sifirmed. 

Beeree nffirmed. 
Not to be reported in full, 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 


said Appellate Court in the above entitled cause of record in mp Office. 


IN TESTIMONY WHEREOF, I have set my hand-and affixed the seal of sa ae ere: 
at Mt. Vernon, this... ee Sel eee ee day of KL OA a Wes 


A. D. 191. (- = ( = be, 
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Clerk of the eaves Come 


Opinion of the Appellate Court 


AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesdav 
in the month of March in the vear of our Lord, one thousand nine hundred and eighteen, the same 


being the 26th dav of March in the vear of our Lord, one thousand nine hundred and eighteen. 


Present: 


Hon. Franklin H. Boggs, Presiding Justice. Sith” R POM 
ae Z101.A. 689 

Hon. Harrv Higbee, Justice. iM VW Hesse VY 

Hon. James C. McBride, Justice. 


CHARLES C. JOHNSON, Clerk. THOMAS*E. PASLEY, Sheriff: 


é 
And afterwards, to-wit: On the fifth dap of April, Ag D. 1918, there was filed in 
the office of the Clerk of said Court, at Mt. Vernon, Illinois, an ORINION in the words and figures 
following: £ 


City 


F. W. Moore et al, 3 
: ERROR TO 


Plaintiffs in Error. : APBEADC FRO 


be ‘a ee OTe Oy UE 
INO. Dee. am 
October Term, 1917. 
_ St. Clair county 


TRIAL JUDGE 


HON... J. F. GILLHAM 











Term HOe S. \ Agenda 80.8 
Getocer Term, 1917. \ 
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Plaintiffe in srror 


r We . orgor to Ste Ciair. 
\ 
Union Trust and Savings Bank, “rustee} 


a Nl ns at 


et al, 
Pefendunte in »rror. 
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Opinion by Higbee, J. 


wom (4) Clee wm 


The plaintiffs in error prior to Jenuery 24, 1998, 
were partnerge, under tne fim asme of oove and Sushneli, 
in the resi estate business in Haet [t. Jouis, illinois. 
their business cheéfly consisted of pmrehaging tracts of 
lande adjacent to citieg, platting the esmne into lots, 
bleocke, streets and alleys and selling the lots on the week] 
or monthly payment plen. On January °4, 1906, they diceolved 
the partnership by a written sgreement. At thie time they 
hed a numiber of such additione in verioue nerte cf the coun. 
try which they were promoting end which vere rot entirely 
Clozed up. hy the agreement of Gisenlution defendant in 
error, the Union Trust and Sovings Bank of beset Ste Louis, - 
was named as Truetee, ta collict the saymente from the 


various additons a#tiil “ralive* and genersliy licuidate 


a the business of the partnership with reference to such ad- 

a aitione. 

; One of euch additions wre known se the panenegs 
, Memphis addition and wes sdjscent to the City of Vemphia,-- 
Tennessee. On May 17, 1967, plaintiff in error Meore and 
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defendant in error August Sehlafly, «no wae President of the 
Union Trust and Savinge Bank, went to Memphie and arranged 
for the nurechase of the tract of land comprieing thie ad- 
dition, trom the owner intrick Fallaher, for 4£16000,.00 of 
whieh the sum of 74000,00 was to be peid in engh, and the 
balance to be evidenced by five notes of S240 each, due in 
one, two, three, four and five years respectively. It was 
arranged that Schisfly sheuld »ay the #40°%: in cash and exes 
cute his nereonel notes for the belanes of 2180. The 

bank of Commerce and Trust Company of Jiwannie wae selected 
ae Trustee to noid the titie to tne lands im trust for all 
parties, ond for a eneecified commiesion, receive all pay- 
mente, pay tue notes given for the balance of the purmhase 
price, ang turn over the belance to plaintifie in error, an 
Sc@afly. The terme and conditions covering the transaction 
were vwervally avreed upon and a contract reduced to writing, 
but not signed et the time. Uchlafly and Loeore returned to 
daet St. Leuia. A draft for $4000 and Gchiofiy's five notes 
for £2400 each were sent by him to the itemphia bank. A few 
days later .oore brought to the Union Vrust and Gavinge Uank 
four copies of a contract, which he Claims woe the one 


drafted at Kemphie. sehlaily and beere signed there canies ; 


and they were sert or taken by Voore to the lemphie bank, | 
The written contrect as drawn was entered into by 

three partier, ratrick Kallaher of hemphis, Tennessee, bei 

the party of the first part, the Hank of Commerce and Trust 

Commany of the same pisce, tre party of the cecond part and 

Auguet Sehlafly of the City of haat ot. Louis, Jliinois 

and fletcher &. moore and J. W. Bushnell, comprising the 


firm of Moore & buehnell of the same piace, parties of the 


third part. Section 11 provided, “When all the notes mene — 
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tioned in parsgraph 1 herein (mesning seid notes signed 


by Schlafly), together with the interest thereon, sre vaid 








as avove set forth, then first oarties ownership and interest 
dn and to thie contract and the land sbeve deseribed, ehell 7 
cease and terminate as hereinsiter cet forth and the said 
third parties jointly shail cvecose the avaslute owners of 
all uneold lots, uncompleted contracts of srle and unnaid 
balance of the proceeds in the hande of the said second 
party. And the said second party ehall and it doer hereby 
ugree to credit the said tuird partier at the time and in 
the manner in preportion ac nereinafter etipuinted the un- 
paid balance of &he proceeds then in ite sosseseion and all 
; moneys thereaiter derived from the sale of love under thie 

contract, and it shall and does hereby agree to hold sill 

unsold jote and uncompleted contracts of sale in trust for 
said thire parties. * 

section 15 further provided “On and after the 
date when clause 31] af thie contract shell becorie overstive, 
the party cf the second part shall (on the Jiret day of each 
and every month) credit, saiter tirest deducting ites compen 
sation, all moneys then in ita hands and sil »oneys derived 
from the saie of saic lots and the moneye on unuompleted 
contracts tneresfier receivec sy it ae follows: One-half 
to August Schlerly and one-haif to Loore & Guehnell until 
: el] moneys in ssid second periies’ hands or received by it 
| thereafter are placed to tneir respective credits; it veing 
uncerstoed and asreed tiat dag’ Sehlafly and Noeere & 
Suskmei2 are joint snd eyual owners of cil moneys to be 


derived from the sales of ali wnesld lote, on and after the 









Gate Clause eleventh hereafter becomes cperative.* 


~— After the diasclution of the partnership the b 
of Coumerce and Trust Company remitted all moneys collect 
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by it, siter the payment of said five notec executed by 
uchiatly and certain other iltens which were not gueetioned, 


to the union Trust « Savings Hank, 7rustee, under the terme 


of the digsolution agreement. Wut oF the money received 


aa a 


from the hemohiec bank, the Union Trust and Savings Company 
repaid @cnlaily tne 54°0C of the vurchage price for the 
land advanced by him in cash and alee 265 ae hie exnenees 
for bis trip to “emphis, Piaintiff in error contested the 
right of the bank to repay to Sehiafiy the $400° advanced 
| by him and hig grid exrenses and Tiled = bill in the cir- 

| cuit court of Gt. Cleir county, lilinoie against said Union 
Trust and Savings Bank and ssid Sehisfiy, aeking that said 
bank be compelled to sccount to them for one half oF enid 
eum of $4085 and alleging that Schlafly claimed some in- 
terest in the eame. Gehintly filed » crose biil alleging 
in suvetance thet prior to the drafting of any written 
contract, it wae verbally sgreed tetween Moore and him 
that after the payment of the five notes, be ahould be 
repaid the §4000 of the purchaee price advanced by hin in 
ceahn and 85 he mad paid for expenses vefore any divielion 
of the profite but that by mistake this provision war mm 


omitted from the written contract, and he srsyed for the 


: reformation cf the contract to sake it eonform to tae real 
agreement between seid »arties. The esuse war referred to 
2 the meeter in chancery to take and renort the precis, to- 
: gether with hie conclusions. The maeter by his renert 
recommended a deeree in substantial comviianee with the al- 
’ legstions and prayer of the original bill but the court 


sustained exceptions thereto and rendered a decree in con- 






formity with the theory and prayer of the crose vill. Te 


review that decree the cowplainants below hve sued out a 


wha 
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writ of error from thie court. 

The first relief sought by the crcese bili wae the 
eerrection of the written contract so ae to make it eonferm 
to what defendantea in errer claim to have been the oral 
agreement, and the »rineipal question for us to detemsine 
aa whether tre facte in this cage will justity such refor- 
metion na decreed by tne court. Kigtake ie one of th 
original beads of chancery jurisdiction, "A court of 
equity naying jurisdiction to reileve against the eongse- 
quencen of a mistave will selford such relief where the 
q 5 parties to 2 Contract, atter having meade an agreement, 

feiied to exprese such agreement in reducing it te a writ- 
ten form....Tnree thinge sre necessary to justify the re- 
iermation of a written instrument unon the ground oF «a 
mictake; first gist the mistake be one of fact not of law; 
eeconé thet the mistake be proved by convineing and clesr 
avidence; and third that the mistake wae mutual and common 


to both parties to the inetrument.”" Salurian Cil Co. v. 






Real 277 111. 45; Purvinesa v. harrison 15] id. 219, It 
ic not denied thet the mistake in thie cease if any oie 
wag one of fact and not of law. it consisted in the fsii- 
. ure to insert in the written contract words providing that 
. defendant in error Sehlafly should be repaid ths 44065 
pefore any division of the vrofite erould be made. Tor 


does it appear that the mistake occurred on account ef any 


evidence disclozed that ochiesily and Moore ned been in- 


; 

: want of reseonable diligence on the part of Schinily. the 
} terested together in at least one similer enterprise before 
7A 


thie time end that Schlafly relied upon Loore to draft the 


contract according to the oral agreement made in vemphis. 


ow Be 
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The $4600 had been naid and the notes executed before the 
Contract was signed so that the contrett in question was 
not exeeuted se en original treneaction but by way of 
performance or putting inte form an antecedent oral cone 
tract between the parties wnick had already been to sone 
extent Garried out. Usniafiy testified that the agreenent 
between him and Moore wae that he te repaid the $4000 ad. 
vanced by him woile soore teetified that nothing wae said 


pom that subject and bushnell took no part in effecting 









the sgreement,. “he evidence appears to ehow tost Ochisfly 
wag acting in the transaction for the Union trust aad 
Savings bank of which be wae president and the bank car- 


ried this suount of $4985 om ite ledger in ita rexl evetate 


| account, to which the bank examiner appears to have objected. 
To obviate this objection and at the request of the bank, 

7 Beore on Vebruary 14, 1006 gave te the bank hie note far 
that amount om demand and st the enme time the bank gave 
him a written receipt for the nete containing this language, 
“Thde note we agree to Cancel and return to ¥. W, Roare 

without payment on his demand or thet of his estate,” 
Boore ¢ mtenda that thie note was given simply to meet the 

>. exaninere objection, but mewever thie may be, on February 

y 29, 1917 Moore and Sehiaily signed ea written agreement nro 

¥iding among other things, that the note chould be renewed | 

i from time to time “until the principal is liguidated and 


paid off by income from eale of property deseribed in enid 
daveunnat*, and ayein “it ia further ewreed and understood 
that no interest shail se charged either to sag You oore 
or againet the vrecoeds from sale oF anid lands under shove 
-nased centract, it being sereed and understood that gaidAugr 


Gobhily, trustee's profits, if any, shail be derived from 
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the sale of seid iand «s stipulated in ether ywreemente 
between August Senisefiy and Monre and hushneli.* ven 


though thins note wae given by hoore simoly ae aesounods- 





tion peper to meet the objection of the bank examiner, 
4t ie diffieultx to underetand why this last contreet should 
have been executed in addition to the receint given nt the 
7 tine the note wae wde, unless it wae intended by the sare 
ties that Sehlafly should be vepaid the 74°35 from the pro- 
ceeds of the esle of the lote. 
: The proof) apnear te clearly chow thst the verbal 
{ agreement between the cartier war that the entire nurchase 
price of the land, including the #4006 paid in eagh and the 
expenses of Uchlafly amounting to 466 should be repaid out 
of the sale of the lote and that the balance remaining 
should te divided between the pertiea to this cvit in the 
proportion of one half to the two plaintiffe in erer and 
one half to the defendant in error Sehlafly; thet when the 
mgreenent ae toa the whole trangnction was reduced to writing 
thie portion of it was by mutual cistake onltted therefrom 
and therefore the contract es finally cxecuted did not con- 
tain the true agreement of the vortiesa, She chancellor whe 
7 heard the cease properly allowed the contrnct to be reforsed 


7 and correeted in the vesnect above mentioned and hie decree 








directing thie to be dene and providing Dist the funds 
received from the entercrise be divided between the varties 
in aceordance with the terma of the reformed contract 
ehould be and is sfifirmed. 


Yeeres affirmed, 


hot to ve reported in full. 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 
said Appellate Court in the above entitled cause of record in my office. 

IN TESTIMONY WHEREOF, I have set my hand_and affixed the seal of said Court, 
as Y 


at Mt. Vernon, this. ew a CeCe, eee daivof.. 42-407. 
A. D. 191.2. Ps 
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Clerk of the Appellate Court. 
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Opinion of the Appellate Court 


AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesdav 
in the month of March in the vear of our Lord, one thousand nine hundred and eighteen, the same 


being the 26th dav of March in the vear of our Lord, one thousand nine hundred and eighteen. 


j 


Present: 


Hon. Franklin H. Boggs, Presiding Justice. a» i 7 1 e a ® U 
_-~ Hon. Harrv Higbee, Justice. ne f 

Hon. James C. McBride, Justice. ; 
CHARLES C. JOHNSON, Clerk. THOMAS E. PASLEY, Sheriff: 


And afterwards, to-wit: On the fifth dap of April, A. D. 1918, there was filed in 
the office of the Clerk of said Court, at Mt. Vernon, Mlinois, an OPINION in the words and figures 


following: 
Henry F. C. Dettmer,, Fi 
; 2 ERROROPE* 
Appellee ~ APPEAL FROM 
ve ‘ fo. Cirevit. court 
October Term, 1917. ‘ 
Madison... COUNTY 


ow 
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Term iio. U. Agenda ia, 


Seteber Yerna, 1917, 


henry ¥, ,. Dettmer, ) 
Anpellee : 2 1 0 Lea: 6 5 3 
V. } Appel] from Madiean, 


lijinoie Terminal Mnailroad Comany, 


Re Me nut 


Appellant. 


Opinion by bigvew, J. 


ae ow nee £4 Chen san ter 


thie appepi is from a judgment rendered agrinet 







illinois ferainal iailroad Company, sppeliant, in fever of 
henry *. ©. Dettmer, appeiiee, for the wom ef 21185 in an 
action on the cage. 

“he declaration widen wae filed Cetober 6, i916 
Corntainn two counts. he firet alleged in substance that 
appellee wae the owner and in posreevion of a certain farm 
containing stout two hundred ocres; thet oxior to August 2, 
1916, apnellant built ite railread neroee Cahokin eres 
valley, weet of and down etresm from anneliee's lend sand 
filled up and totally closed the ature} chasne] of Cahokia 
oreek vhere it war creesed by esid railroad and censtrueted 
& sOlic embankment seress the sere, twenty Tive feet high 
and ane hundred seet wide; that apreliant dug on artificial 
channel for Cahokia cresk about four hundred feet south ond 
G€aet of the antureal chenrel, which artificial channel war 
againet and partly im o nigh blurt, snd negiigently con. 
structed as the eoie outiet for ali waters coming @e“n 


esid valley, » concrete opening cf insufficient size and 
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width; thet on sugust 25, 1918, heavy rein stoxue oseurred 
that vicinity and tha watere which neturaily flewed down 
eaid valley were obetructed by eaid embankment and somune 
lated end flowed agsimat it te a depth of 15 feet and wore 
hela cack up etream for seversi giles and upon appellee's 
premisege and Ifiseded and demeged hie crops growing thereon 
te wit: 20 seree cf timothy, 26 acres of corn, 10 seree of 
posture, $ nxcres of clover ané ome and aneehalf scree of 
potatoes. The genond cewnt conteing the «cme averments 
as the firet count with reference to the ownerwhin of eid 
premises by appelies and the ecenetruction by ancellant of 
seid embankment across endd valley with inguifieient apen- 
inge and salieges im aibatanee that om August 13, iwlé, 08 WY 7 
tain atorue occurved in that vicinity and the waters notur- 
ally flowing down esid valley were obstructed by eri embanie 
ment and cela upon eopeliee's prewisen snd dextroyed foure 
teen acrea of corn then belonging to hia; eleo that on 
January 3, 1916, other rains oceurred and the waters were 
again held back upon upseliee's land by said eubankment 
and damaged ond destroyed certein wire feneing and that on. 
necount ef ell seid matters spreilee sustained demapes in t 
eum of $25°°. 
Appellant filed a plee of general isrre and three 
especial plese. The iiret epeeiasi ples, after «verring the 
ineorporetion of arcpellant ané its authority under itv ¢hare 
ter to construct,maintain and operste dts road slieges in 
substance thet by virtue of oweh wa thaw tty it did construct 


and bed completed prior to September 20, 1911, ite line of 


valley; that no changes were made in endd embankwent sor in 
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the tridge, culverts? ond openings through the some until 
duguet Sl, 1915, ween the bri¢cge sver and nerore Cehokis 


creek wee washed out and dertroyed by = certain Piond and 














net of Godt thet the gaid exbaniment, bridges, culvertes ond 
openings were conetructed in nceordance with nraper roilronde 
ing mand reilrosd engineering snd were and »% eli tines 
since kave continued te te eufficient and sceguate for sny 
and all neturel weter flowage, which could resecnably and 
prudently be anticipsiad; thet enid embankmant, apening, 
culverte ond bricges, constituted o ceraanent and lewfv) 
structure; thet any drmsge that might hove been caused ape 
pellee'e lands thereby seorued et the time enah structures 


were built, the measure of which wae tae denvecintim in the 


BS 


market velue of the land and that none ef such dsmugee nee 


¢rued to the sprelliee witoia five yeare. ‘he seeond #pecial 
ples is the usual plea of the atutute of limitsutione. The 
third mecial ples was evurtantially the seme os the tiret 
of the avermants of the incoerperation of scrwilant and ature 
of the embankment and alleges that such embankment and the 
openings ané sulverte through the amuse, ecustituted ea lawful 
mad permanent atructure and that whatever damage, if any, 
wae ceensioned by their cenectruction wae = demage to appedai 
land and constituted « eingle couse of action waich then 
and there secrues te the then cwner of tie Land, She eA SURE 
of whieck weg the deprecintion in the fsir cesh market value - 
ef the land and sot damaye or injury to the crove growing 
thereon. Replicationg were filed specificelly and in detodd 
denying the facts sileged in the plese. 
Appeliant!s railroad crossed the valley alacat 

north end south at a point where the valley is approximate 


1369 fect wide from bluff te wluff and rung almoet east and 
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weet. “he old Kadiaon County iedlway Company constructed ite 
railroad acress the valley over 50 yeare ago. Jt was lo- 
cated upon an embankment about 400 feet east and up strewn 
from aycellant's embankment and runs preeticaliy varealliel 
with appellent'e road until it nears the north side ot the 
vallcy where it turne to ‘he northwest and ererser apneliant’s 
right of wey. 4#ppellant used taig rosd under «= lesse until 
it budlt ite own toad acrore the valley in 19:4 and lech, 
gince wiiich time the fazer read hae not been used. ‘Appel. 
lant'es read ie logated upon an embankment about 2o feet 
high, 46 feat wide «t the tep and lc fect wide et the 

' vettom which erosceesg the old Aadieon county tTailway over 
hend, that ig, the latter read parece through arnellant's 


ambankment und benenth lta tracke, 


, 


Cahokia creck ie a tortuous «nd senncering cetream 2 


ang at the time aspelient Guilt ite read and embankment, 
| flowed frem the east for eseversl hundred feet sleng the 

bluff on the gouth eide of the valley, until it reached 

appellant's enbonkwent at which point it turned to the north 
; and tlowed along the right ef way to a peint aveut half 
- wey acroge wae Valiey where it turned to the vent end ac- 
7 toes the right of way end then flowed toe the ecuthwest back 
, to the south bludi, terming practically o half circle or 
, horseshoe. shen appellant firet constructed ite eabaniknent 
7 across the walley it ieit three openings for the paneage of ZL 
water. ne atout S36 feet wide was through the old Madison 
county railroad, on the north side of the valicy. Another 
wat a trestie bridge abeut 1b¢ feet wide at the ter and 6° 
feet wide at tie bottom ever the old chennel of the creek 


near the center of the valley, “he third wae a steel bridge 


when 
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66 feet wide, nasr the gouth vide of tie walley. in the 


fall of 1912 or the epring of 1913 on embankment wae ex. 
















tended across the old ereek channel smd the half circle or 
horeeghoe in the creek wae climinnted by the digging of a 
nex channel through the €€ foot opening om the south side 
of the valley. ‘The filling in of the o]4 channel left the 
embankment acrore the valley with only teo openings er sute 
Léte for the exvéape of the water, the sne over the old sedi. 
gon County railroad om the nerth side of the vealiey and 
66 Loot opening cn the south side cf the vwailey through whic 
the new channel wart mance te pase. This cendition remained — 
until Auguat, 1815, when, cetween ihe 17th and the Slet of 
that month, there wae a relnmfeali in that wioinity of 1.04 
inches. Av a result the entire valley wor flooded from bir 
to bluff to a denth of 17 to 17+ feet on the upner ride of th 
: enbankinent and 10 to ll feet om the lower side, the wetere 
resching an elevation eat arpeliant's bridge of 466.6 feet 
(Memphie dati). n Avcust 21, the conerete abvtnente on 
either side of the 66 foot opening in sppellant'e embaniment 
om the south eide of the valley were undermined and fel} inte 
the creek and stout one hundred feet of the enrth vark at 
this plece wae washed away. Curing the fx11 of 1915 and 
the epring of 1916 appellant rebuilt the bridge tuat was 
Waghed sway, the new bridge congigting of a center enen rerte 
ing upon two concrete ciere, 112 feet spart and 2 50 foot 
a@pan at esch end. Thies bridge ie 212 feet long on top, the 
center gpan is 104 feet in the clear from the top te the 
bottom and at either end ig 2 Gontrete abutment ploeced in 
the embankment. “hen the bridge wae rebuilt the conexete- 


abutments from the old tridge which had Palien into the 
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chennel were blown up by the dynemite and portly removed 
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wut some of the materiel wis allowed to yemsin, It ip a -out 
3,0 milea from @opeliant's extemkment up stress to the 
routh line sf appellee's lund. The elevmtion of the valley 
at the embankment is 449 or 450 (i empnie detum! ard the ele- 
vation of appelivge's bottom lend ie 460 to 466. In Jonmery, 
1916 there wae e reinfall waiek flooded Cahokia creek Walley 
and ¢sused tie water te reach en elevetion on the uncer side 
of appellant's embankwent of 457.6, on the dow etreonm gide 
of 453.4. in Auguet, 1916 from the ifth to the 1th both 
incluvive there wae s reinfall in thet community ¢ 6.68 
inches and Cahokia creck valley wae again flooded from viurs | 
to bluff. The water shove appeliant'e embankment wae 7 to 
: 7} feet deep attaiming an clevation of 455.7. Agpcliee eon 
tends thet by reason of insufficient openings: in nooelinnt's 
embankment, the water wae retaxyded end cauged ta back wy 


amd overflow tis lends in 1816 and 1916 and for damager oe- 


Counsel] for sypeliiant in their srgument ineiet the 












judgeent should be reverved for the rveagona: Pirket, tude vere 


dict is agninet the weight of the evidence; second, appellant | 


third, the court orred in giving anpelive's inet ructions 
Rog. 2 6, 7 umd &, and fourth, the verdict ie excerrive. 
Xt is contended that the verdict ie sgcinet the weteght of 
the evidence ‘ecaurge the reenrd dieclases thet the reine 
which enused the overflowing of apneliles's lands were un- 
precedented; that synelice'o damages if any, were due te 
natural ceuses and would have cecurred had there been co 
embankment; that the etructure complained of was iawful snd 


permanent and any demages oecagioned thereby accrued when 
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it wne constructed, the measure of which wae the deprecia~ 
tion in wusrket veaiue; that for thie there could be but one 
recovery and thet witnin five yenrs sftier the structure was) 
wilt. Counsel's contention that the embankwent woe a lawiu 
and vermanent structure, tist any damages oecarioned thereby 
eceurred when it war construeted, the weaeure ef which wae 
the depreciation in asrket value and for which there gould 
be but one recovery, and that by evdit instituted within fiv 
yeergs after the structure was built, ie correet se 2 prano. 

; 
tition of law end would be controliing here were thie a auAm 
to recover dnmager resulting irom the construction of the 


embanknent, This section if brought, however, not for the 


by the fnilure to provide eufficient outlet for the waters. — 
“The duty of the railroad commoany te eo cometruct and saintedn| 
its rovd acres? a stream ag not te injure adjeecent iand by 
threwing water back upon it ia 2 continuing one, ond ench 
overflow regulting from nm neglect of thet duty creates na 
new cause of sction for any injury thereby ocesrioned to 
crops and lande” and ueceessive recoveries may be had fer 
succertive injuries esused oy euch negligence. (°.4 %.hy. 
Coe Ws Thillman, 143 113.127; Gandtary Diet.of Chiengo v. 
Bay, 19V 111.63; Semey ve Se O60,8.K.00.00,, 235 121.502; 
Lnandelder v. saiitary Biet.,194 Lil.App. 262.) The iseuee 
raised by the pleadinge in this cave come clearly uncer the 
dine of authorities, 

in constructing ites exbanksent agrsne Crhotte 


ercek valley it wae apnellant's duty se a matter of Law to 


~ 


a aw a a ee 
oo 

Cia) ¥ 
4. ™ e i : 


UY stionigsh slr eaw Motus ic valienwa and ,betowttence caw 3h. 


eae fuc ad RLucd wsectioa cis sol tnt tonisv godtan al noes 


baw mrusssrty ond tele ausey evel akndew Sed? baa Elev ost | 
{ 


tiiweai a sce drvcdnedae eal dant soitneinne o* feenuod et liud 
yWertif hensicesse sayiash yo ted ,oxutourie gnenmamtoc baa 

anw wotar fp oiveieu ais ~betouricm3 waw $2 ned bavaueas 

His wiety aotiw ack bee suiev gattanm nf aoisatosrqeb ot 
baveb ase iw betyd ident thus ya dot Bia ,yteveoo® ena sid od 
) Orie © @s Foeuveo wi tile anw eanlowrrse mit tad ie aTR9'Y 
igiuc « tL? guyaw wiaco yatkilediacea vd bine bse pak ko nostis 


et Io host aviinnee ety mows gitiiveas asyoosh s6f009% oF 


St - 
i Ri for for ,tevere! ~ayeeis ec tm troe efLat .cavadandim 
i 
} SN3 fr noftersdasov si avd gishiuset segeamh to yuer qos: 
~ ’ 
\ wert guitiuesr isgemab te yreveoet add ack dint ,savaaedme 
1. 8 : . ‘ 


o_—_— 


Sim i) te mobioamianos Insytipon bas evisjoutes heysiin ols 


- coo 


WISte@ ait xok doltue Smafoftiin shivetg of erutiat ens yd 
PPkediieas Ste fourteen > oe oF Ye mos beowliat sif Te viwi gare 


ad ber! fap0n toe etulel of Jen ee mpei1de8 eROTOR Hayek wed 


i Maco Bar .on gatuaitacs « #2 Fi mnogu sond toften gatwoutt 
| 

\ | * wefuers yeu god! to syoolgon a wort gatylusex wolrtevs 
Hy 


cf mat oF Panctsaooc yeted? yruteac yne tet moldoe 2g eave wen 


Mi 

it a°h Bec ad Yom esitevoost oviesnooyv= bas “shyt bon aqets 
an | rf 

t 

Ye ot ay } ,9ONO wegen Hove yo Sonamo eekiuhet av isnsoous 
| e¥ O4¢98)10 Toe.tek yxesSines ;VSL,TLE BSL ,camtiin? .¢ 69 


“ghVeefi. BEE, .65, ieee ad oY YOntan j2G.5LL COL , ye 
eesgal ait (.2one th thd Bw Ey. ook yatadired py sebishxed 
SiR Yireslo vars gaad whid mi aygnibesiy ead ys nee igs 
| | weltizodjun lo ened . 


niveda® sanToa JHandtAaiviw aFt gaiiourience at 


y 


Z 


4 
aa ee eats aration 


of wat f° tatiean mn va Ytub aliouitoqge sew oh yoitey deers 















(eatabiiehed thet although a rainfall mey be sore thon ordd- — 


4s to ve foreseen thet it will ceeur sgain and it i¢ the 


appellee's innd, appellent would be linvle atiaw for any 


. 123 TLl.Apy.c4?: Casey v. Felly-Atkineon Court Co.,146 

































provide omple outlet for the weters of such Mloads or freme| 
eta s# men of ordinery prudence could heve foreseen, bot 
not against the waters of such extraordinsry flood as 
could not have been reasonably anticipated, “hat was an 
extraordinary floed in thet rartieular valicy and whether 
the rains of Auguet, 1915 and Jenuary and Augurt, ivls, 
were @xtracrdinary floode, were questions of fsct for tne 
jury. (0.6 #.ky.to. v. Kewmter, 223 111.387}, “he evidence 
shows the reine of January and ‘ugust, 1816 were sot unpra- 
eedented, 22 neither of them was as heavy ag the rain of 
August, 1915, after which apseliant rebuilt ites bridge. in 
Auguet, 1915 the water reached on elevation st arpelisnt's 
vridge of 466.5 feet (Memphis datum), in January, 1916, 
457.8 and in August, 1916 only 455.70. The doetrine is vel) 


nary, that ie extroordinnry, yet if it be euch ar hae oe- 


cagionnily cecurred even though at irregulor intervals, it 


éuty of those changing or obstructing the flow of water ta 
provide sgrinst the consequenses of such reinfal?) {a Ke 
hy Goe Ww. Kamey, 139 111.9; CaP ek bl By .Co.veheuter, eupra 
ven though the rainfall of August 1916 was unpretecented y 
if the slieged failure of eppellant to provide sufficient 
outlet for the ondi.naty fiow of water, cantributed, together | 


with euch unprecedented flow of water to the flooding of 
injury ceuved thereby. (0,4 /.RBY.co.v. Thillmen, suprajy 


Youdrie v. Southem Fy.Co.i85 113.Ap¢ 279; Hondfelder ¥. 


Sanitary Yietriet, surat Guincy Gas & Cleo.Co.¥.vehmitt, 
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dwinged by the water flooding his lends. 24 was 9s queetion 
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} of fact to be determined sy the jury whether mich averfliow 
| wae gue wholly to such extraordinary floods eas ordinory 
prudence could not have anticipated, or whelly to apvel- 


inmnt's alleged negligence in fsiling te provide wulficiant 
outlets, or ta both such causes, (°.4 Nahy.Co.v,Thdllman, 
supra) “y returning = verdict for appellee the jury in ¢i- 
fect found that arpveliant!« slleged newligenece in failing 

to provide sufficient outlets, at least contributed to such 
overflow and the fucte in proof eppear te sustain euch find- 
ing. While Cahokis creck im en ordinary otage of water woe 
confined to an narrow channel, yet in times of heavy reine, 
prior to the construction of appeliant's embankment, the 
water frequently veached from blurt te olurt, an ie clearly 
established ty the evicence. it wae an much anpeliant’s dnty 
te provide cutieta for tiie extreordinury overflow weter ag 
for the channel water. in connection with streanme like 
Cahokia creex, the courte make mo distinetion in thie ves. 
peet between chanrel water end overflow water. (C.°.c% Sb.l, 
hy .Co.v.HKeuter, supra). & pelliant when it filled trea oid 
¢hannel in 1915, provided only two openings, one at the cone 
crete bridge over the new channel st the ecuth cide of the 


valley, and the other st the right of way of the old Nadisen 


7 County Pailroad om the north side of the walley. “he evi- 
dence ghows the water would have to reseh 2 depth of & or 
F _ & feet in the valley tefore it would flow through the nerth 
My opening. There wae a great desl of evidence submitted on 
vy thie question, wome of it conflicting out from the proefs aa 
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a whole it does not apoesr from the damage resviting frow 
either of the raine, war caused solely by euch unprecedented 
rainfall se could net have been reasonably anticipated, 
Ag wae esid by the court in ©.) .é St. Hy.Co.v.“euter, supra, | 
} "in ary event thic waa sclely a cuection ior the jury, ond | 
if they were correetiy instructed on that soint this court 
| cannot interfere.* “hile the foregoing coment preeticaliy 
| Gigposes of appellant's ecentention thst wprelles's damages 
if any, were Cue to neiurel cruese and weuld have cecurred 7 
liad there been ao embankment, it might ve further suid in the 
ienguage ef the Gupreme Court in the case of Sanitary Lis. 
trict of Chicsge ¥. “Say, supra, “the iand wee vottom land 
near the river and was subject to overflow before the chan- 
nel wos changed, vut there wae evidence tending to prove tict 
such overflow and congeequent injury to erose, ste., were ine 
¢rensed by the sileged negligent construction of the new 
channel, and while it seems from the reeord, thet it would 
not be a wholly unjuetifinble inference to drsw that the 
aefendent nad been cherged with leases which would have oe- 
curred rad the channel remained ae it wae in » stete of 
mature, etill we cannot aay thet the verdiet is s0 clesrly 
agninet the weight of the evidence as tant it showld be set 
aeide for thst rengon.* Yhile appellant hed the right te 
Change the channel of the creek woomn ite right of wey, yet 
in woking #uch chenge it sed se right ta obstruct ox re any |, 
way interfere with the flow of the water. Thies dectrine weal 
f : reoognd zed vy the Sun rewe Court of thia state in the early 
‘ cage of Gilnam v. Madison Co.iy.0e.,4% 111.484, and that . 
decision hae since been consistently followed. (°.& N.ly.la. 


ve Thillman, supra; Sanitary Diet.of Chicago v. Kay, eupre; 






Hongfelder Ve Sanitary Diet.U%upra; Hollin v. Sanitary Die- 
trict, 203 111.App.48.) 
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St dw imeloted by counsel that the inetruetiong 
complained of are errenecug veesuee they edviee the jury 
that it wae the duty of eopelianmt in ce a@iptrueting ite em. 
vanknent to provide outlets sufficiently large te nermit the 
escape of all waters that naturally come down the valley 
whether unprecedented or not, ond whether ecnfined te the 
channel or not end also beesuse they fail to inform the 
jury eppelient wee not beund to provide ovtiets sufficient 
for the waters preduced vy unprecedented raing of leeds, 
These inetructions should be resd in connection with the 
languege of all the instruectione, the sllegatione of the 
plenzdings and the proofe in the anase (0,4 W Ny .Co.v. Thillmer, 
supra.) It woe not necersary Ter ench and every ine truetion | 
expreeely to tate that anpeliant was not bound to nrevide ; 
sufficient openinge for tue waters of extraordinary rains 
or flooda. A4pvelilante ehouie have conetructed its enbanknent. 
and vuridges 90 s# to take esre of ell watere of the velley, 
waieh could ke reagonsbly mntieinated, This hae been held 
to mean more then the ordinery reinfell. Appellant schouid 
heve provided “for the escave of the water ef such vmusual 
ar extraordinn ry floods sm it should Re we antieipxrted would | 
ecessionsiiy oeenr in the future, 0e6% wEe they hed onene~ | 
fonally occurred after intervols, theoug?: of irregular dura 
tions, in the past.” (°.4a Yehy.Co.v.Thiliman, supra: C.0.& 
St.ly.Co.,veXeuter, supra}. Sy inetruetions given in se- 
helf of appeliant the jury were told appellee wag not en- 
titled to reeover if hie damage wae esused by the neturel 
overflow of Cahokia creek and not by the embankment: that 


appellant bad the right to build the embankment vrovided it 


left sufficient openings for the eneape of 211 watere that 
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might be reasonatly anticipated and nleo that if the jury 
believed from the evidence thst euch onenings wert ammle 
eutticient to allow “ail surfece or other” weter that mign 
be reasonably expected or anticipated by reason. bly nrudgent 
persone they ehould find for appellant. The inetructionce 
when reed an a whole, and conricered in connection with 
eSllegations ang the wroof fairly etated the inv aprlienble ra 
to the cuse and do not contain revervible error, 

The contention of counsel thet the verdict ia @x- 
Cceasive ia based on the theory thut none of the damage sus- 
tained by aprellee ar a reeult of the reine in 1916, wee 
shown to have been caueed by epreliant't: embankment. Ag 
nereinbe fore pointed out, this was s queetion of feet for 
the jury ond uncer the law and the facta in proof this cou: 
craanot disturb the finding of the jury in tuet respect. Ine 
Cluding damxges for the raine ef 1916 the verdict is net ex. 
cessive. ‘The judgment will ve affirmed, 

Thie suit is similar te the case of Albert Drda 
against the enme party in which an epinion hos been fileé 
at thie term, excent in that cave the damagee sued for were 
alleged to have been caured by the flocde of Auguct 1916 
alone, and therefore much of the lsnguege used in that opine 
icon tas been repented here. 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 


said Appellate Court in the above entitled cause of record in my Office. 


IN TESTIMONY WHEREOF, I have set Vee hand and affixed the seal of said Court 
at Mt. Vernon, this... Pp ff f hectad NEE aE ARRON A day of. BELA. 
A. D. 1912... Van 
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AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on F the Fourth Tuesdav 
being the 26th dav of March in the vear of our Lord, one thousand nine hundred and eighteen. 


in the month of March in the vear of our Lord, one thousand nine hundredfand eighteen, the same 


é 
# 

Hon. Franklin H. Boggs, Presiding Justice 

7 Hon. Harrv Higbee, Justice 


Hon. James C. McBride, Justice 


f 
CHARLES C. JOHNSON, Clerk. 


hte E. PASLEY, Sheriff 
Fd 
And afterwards, to-wit: On the fifth dav of April, A. D 
following: 


pril, A. D. 1918, there was filed in 
the office of the\ Clerk of said Court, at Mt. Vernon, Illinois, an OPINION in the words and figures 
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kabel Me. Link, Administratrix, te., }¢ . , 
Appellee a . 0 Lorke 6 3 
ve. Appeal from Yadieron, 


Alton, Granite & Gt. Louis Traetion 
Company, 


SO ere Sree Pansat ial aed See Smet 


Appellant. 


Opinion by Higbee, J. 


—- OCOame 


Appellee's intestate, George 1. Link, wae struck 
and killed by a north bound passenger car on appellant's 
road nt a highway crossing in Madison county, lilinois, 
becember 25, 1916, 

- The creneing where the accident cececurred i¢ a 

7 short distance south of Liteheli, = station on the electric 
line vinich appellant operstes between iest ot. Louie and 
Sdwardeville. At this point appellant's track rune simoet 
north and south, sand west of it, in cloge proximity, there 
are four other railrosd treeks running vareliel te it. On 
the south side of the highway, and abeut 4h or 6C feet enat © 
> of aprellant's track was loested the ssloon of hoehn and 


 Hackenthsl. North of the highway ie Long Lake terminating 









at aprelient's right of way and extending to the eart. Ape 
pellant's track is clevated ebout four feet at the crossing 
- and about 170 feet south of the pian and 10 fect east 
of the track is ite Long Lake passenger waiting sled, re ‘ 
: frame building eight by three feet. ‘the road is practiealiy | 
. - ptraight from iiteh ell to a point anout 166 feet south of 
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passenger shed, where it begine to mnke « gradual curve to 
the weet. 

The deceaged, wio wee a farmer, fifty three years 
of age, left home about $330 on Christmes morning with nis 
16 year old daughter, Irms, driving a mule team te an open 
pugey. ‘hey stopped st the home of a relntive and then 
drove on to Hiteohell, where they met Charies %. Gmith, alas 
a farmer. The daughter returned nome and Gouith and link 
drove on to Hoehn and seckenthal's esloon, reaching there 
about ten o'clock. Hoehn, smith and Tink played esrde until 
about 22:30 . i., Gach taking two drinks of wmiisky during 
that time. Abeut 15385 deceased and Gmith went out of the 
Baloon, got in the buvey and started west, and while crore. 
ing appellant's track were etruck by a north bound ear, 
the bugey wae wrecked and both Suith and Link recei ved 
serious injuriee from which they shortly efterwards died, 
At the time of the injury the motorman was eating his lunch 


and the conductor was onerating the car. 


-_ 

A deceleration consisting of bur counte wae Tiled 
ye againet appellant and the East St. Louie and suburban Kalil- 
way. Company. om the trial of the cause the svit wae dis- 


miese@ generally ae to the Last St. Louie and Suburban 
Keilway Company end the firet end fourth counts of the dec- 
laration were diatiseged ae to anpneliant. ‘The jury heving 
failed te agree a second trial wag had on the second and 
third counts of the declaration to which a plea of the 
genersl issue wae filed. ‘The negligence charged in the see- 
ond count wee the running of eppelinant's car at a high, feet | 
and dangerous rate ef epeed and in the third count was the 
running of arpeliant's ear at «a high and dangercue rate of 
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of the car to the croesing. The second trial resulted in 

a werdict for appellee ef YbOCG unon which the court, aiter 
overruling a motion for © new trinl, entered a judgment 
from which appellant perieeted an anyvesl te thie court. 

‘ Counsel for the parties on toth sides of the ease devete 
their ergumente very largély to a diccuession of the facte 

j and it ie to the nroofse that we will cirect our «attention. 

| it is fundamental, #0 much 2o that it ie unnecess- 
ary to cite sutiorities, thet in cares of tiie nature the 
mleaintiff muet prove affirmetively that the injured party 
wae in the exerciee of ordinary crre for hir comm anfety at 
and immediately prior to the t tse of the injury, and it is 
not sufficient for the plaintiff te prove simply that the 
death was due to the negligence af the defendant. The piai _ 
tiff hae the burden of croving both theee issues and failure 
to prove ¢ither of them by 2 preponderance cf tne ¢ vidence 
ig fatal to sie cauee. The snly witnesses who claimed to 
have actually seen the car strike the bugey were the con- 
ductor and the motorman of the car and a man named Granger, 
Who was coming along the track from the opnosite direction 


in wnich the car wae going, and who reached the crossing 


ie ee 


or very nearly so, just ae the accident happened. These 
witneeses ail stated that enveliee's intestate war driving, 
that toth he and Gmith had their heads down, and were not 
looking in any direction or mmm making any ciforte to «e- 
gceriain whether or net any enr tYain «ag approaching from 
4 either direction. Granger alse testified that ac he came 
- near to the two men in the buggy he chouted * warning of 
the approaching train to which they paid no attention. The 
fxct that the nighway at thie vliece croeeed five railroad 
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he wae totally indifferent to the danger in attennting to 


the distance along the highway from the enloon to the orcas 


treacke running parallel and in close proximity to each | 


















other, waking it an unusually dsngeroug creseing, must love 
veen known to deceased ag he lived only sbout one mile from 
bitehbelj], snd wae familiar with the locality. He eheuld 
have exerciced crre and enutison commenaurate with the known 
danger. There is no evidence in the record whatever thet 
he looked or listened for a csr. NM the contrary all the 
evidence in the record bearing upon hie action and conduct 


as he drove upon the track, tends most etrengly to show tha 


croas the track without looking or lietening to ascertain 
whether or not a car wee approaching. 


A manber of witnesses teetified and = number of 





photographe were introduced on both eides unon the question 
whether the view of the track in the direction from which the | 
car came wee obetructed., It was claimed by appeliecs that the 
view was obetructed by the station shed and the trolley 
poles; that is, thet by resson of a slight curve south of 
the shed, the nolee were in such relative positions that a 
car could not ve seen dDetween them from the highway between 
the seloon ond crossing. Most all of the witnesees testi- 


fying in dehealf of apreliece admitted, thst for sa portion of 


ing, ® view can be had of some of the track to the eouth. 
All admitted however, the view of the treck ae far south as 
the etation shed, a dirvtance of 17° feet, wae unobetructed. 
The witnesses difiered as to how much of the dietenee in 
coming from the saioon to the croreing slong the highway the 
view of the track routh of the etetion shed was obetructed. 
Those testifying for appellant on thia question stated that 


except for a distance of two or three stepe, a view of the 
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track south could be had from any point on the highway 
between the saloon and crossing. The testimony of all the 
witnerses considered with the vhotogravhe instreduced in 
evidence clearly shown that there was no such an ovetructio 
ae to have prevented the decensed from secing an mpreaching 
esr in time to have avoided the accident had he looked in 
that direction and exercised the care an ordinarily prudent 
man would have aeeveveed in driving over such s crogring. 

> It is a serious quection whether or not anything wee shown 
in the proof by which the deceased was relieved of sis duty 

| to look and Listen for the train 22 he approached the treack, 


and whether by failing to do sc, he wae, under the evidence 


nao 


in the case, guilty of such contributory negligence asx would 
bar a recovery as we held in the case of ©,0,.0.& Gt.) y.Co. 
ve Sparke, 122 Tll.Aps.4°°. But in any event we sre cone 
vineced that the verdict of the jury wae against the manifer 
weight of the efidence and while we are not prone to dige 4) 3 
turd the verdicte of juries who have seen the witnesses 

upon the etand and heerd them teatify, yet where such 


verdicts «re aguinet the manifest weight of the evidence as 


a oe. 


appears to be the case here, it ig cur duty to do ao. 
Denaldson v. #.Steiek SubsRy.0o.2385 131.628; 1.0K. .Ca.v, 


Kecker, 121 11].,App.102. 


fail® to show any negligence on the part of eprellant., 
negligence charged ig failure to give proper werning ond 
{ approaching the crocsing at e dangerous rate of speed. Your | 
witnesses teatified on behalf of annellee with more or leas | 
positivenees thet no signal or warning war given for the 


crossing. Besides the conductor and motorman and the witness 
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Granger, six persone who were pone@engery in the enr teseti- 
fied om behalf of avpellant that the whistle ware sounded 
some dirtence below the erogcing and that » number of short 
blaete, calied “warning” or “danger” eignele, were given 


just before the accident. The metormen and conducter tee- 


~ ae ee aS ae 


tified thes¢ danger signals were firet given to werm ¢ran- 
géer who wae welking down the track, and were continued 

when the team and bugey were ebserved. The testimony of 
witnesses who were parsemers in the car shows that the 
speed of the car was perceptibly slackened with a jerk, 

and then Sdehery incresced agein juet before the accident. 
The conductor whe wae oriving the car nt the tice, teetified 
this wae dve to the fect thet ne annlied ths brakes because 
of Urenger'e presence on the track, and released them..when 
he anw the iatter step therefrom, but almoert immediate ly 
epolied them again, ar he then naw the t¢enm and tcugey. 
Before the vrakes were firet arplied the car was shown to 
have been traveling about forty milee ner nour, ond when i 
etruck the bugey 2bout twenty five miles an hour. This 


erogseing wae not within any city or incornorated town, and 


ee! 


the rate at which the cer was traveling cannot be gnid to 
have been excessive or danserous under the cirevmetancer in 
proof. 

¥or the reasons above given the judgment of the 
court below will be reversed and the cause remended, 


HEVERGED AND REBRANDED. 


Not toe be reported in full. 
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I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 


said Appellate Court in the above entitled cause of record in mp office. 


IN TESTIMONY WHEREOF, I have set mp hand and affixed the seal of said/Court, 
at Mt. oe this 2 ey / NT 5 eee ee dav of... Kz: BMA... 
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Opinion of the Appellate Court 


AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesdav 
in the month of March in the vear of our Lord, one thousand nine hundred and eighteen, the same 


being the 26th dav of March in the vear of our Lord, one thousand nine hundred and eighteen. 


Va 


Present: 


g 
é ‘ 
Hon. Franklin H. Boggs, Presiding Justice. 2 AN 0 } Fe A ~ 6 9 g 


_-Hon. Harrv Higbee, Justice. 
Hon. James C. McBride, Justice. ; 
CHARLES C. JOHNSON, Clerk. THOMAS E. PASLEY, Sheriff: 


And afterwards, to-wit: On the fifth dap © ie A. D. 1918, there was filed in 


the office of the Clerk of said Court, at Mt. Vernon, Mlinoig, an OPINION in the words and figures 


following: 


PRRpa, yan 
an 


Henry Fitzgerald, 


ERRORXRO 
APPEAL FROM 


ee Circuit. : COURT 
_..Massac COUNTY 





MWe tis Ne@Vilbhe Ob Ol yee 


ee a Appellants... 


TRIAL JUDGE 


HON. ROBERT T. COOK 





Term No. 23. Agenda lo,.2. 


Oetober Term, 1917. 


Henry Fitzgerald, ) 
Annellee ) 

ve fopenl from Vaeeac, 
} 
W.H.Neville, et al, ) 
Appellents } 


Opinion by Higbee, J. 


-——= O00 ae 


Appellee recovered » judgement aysinst appeliante in 
the circuit court of Nagsac county, for the balance elaimed 
to be due him on a written contrset under which he had con- 
strueted for them, three brick walle extending and enlarging 
their garnge in Metronolis, Jllinoie. The contract price 
wag $1080, all of which was paid bat $106.57, which amount 
wee retained by synelionts ae damages claimed to have been 
incurred by than by the failure of apnelice to comnly with 
the terms of the controct. 

The wuit vas in assumpsit for the unnaid balance 
and the recovery wae for thet amount. “The contract pro- 
vided for the eonetruction of three walle of = one story 
brick building 100 feet long and 42 feet wide adjoining 
another building. It was provided that »prellee should 
furnish all the building material which was to he “firet 
class". The emtrect further provided "the party of the 
gecond part agrees to construct the outside of the walle of 
the herein mentioned building, owt of first clase 68 brick 
and no soft brick are to be used in the construction of the 


herein mentioned walle”. It was ayreed upon the trial that 
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appeliante hed paid the amount »rovided for them to pay 
by the contrect, except caid sum of £196,57, and it anveared 
that this amount ware veld back by appellants because they 
Claimed appellee failed te use the quality of brick stipu- 
dated in the contrect to be used, but instead used brick of 
an interior quality which did net make the walls ag sube 
stantial as wae contemplated by the termes of the contract 
and lessened ite werchantable value from 749° to #460, It 
wage 2 contested question on the trial as to whether or not 
appellee had furnished briek which rubetantially complied 
with the terme of the contrect and alco as to whether by the 
terme “the sutvide of the walla" veed in the contreet, whe 
memnt ai] of the three walle of the building ae elaimed by 
appellants whieh were to be 13 inchee thick or only the 
outer 4 inches of such walle ae ecliaimed by appellee. #vi- 
dence wee introdueed by the remmective parties of the kind 
of muterial pleced in the wnlis and whether or not the «ame 
eomolied with the terma of the contract and alee to explain 
viet ware méant in the building trede by “the outside of 
the walle", 

we will not discuss the weight of the proofe ae 
thie care muet be determined upon queetione arising from 
the instructions but the above etotement of facts anpeared 
to be necessrry to show the relation of the inetructione to 
the facta. The firet ineatruction wiven for apneliee ie ag 
follows: "If the ssakaa ira ates seh tive ed eee 
building the pleintiff would be entitled te cay for his 
servicer at their reeeonable worth even though the building 
éid not comply with the contreet in any degree whetever.”" 
The uncontradicted preof showed that nisintiffe took over 


the building and used it ae soon ag the defendants completed 
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their work upon the same and this instruction would require 
a verdict in favor of appellee for what his services were 
reasonably worth, even though the material ane workmanship 
in the building aid not comply with the terme of the contract 
in any degree whatever. Ly it defendants were orecluded 

from recouping damages for any failure on the part of appellee 
to fumish material of the quality contracted for by hin. 

In Eetep v. Fenton, 66 111. 467, whien was en cretion in 
arsumprit brought by certain contractors to recover for work 
and labor in building a church, it was contended by them 
that there hed been an acceptance of the building by the 
trustees and it was there said by the court in the couree of 
the opinion, “Unlees the trustees accepted the property in 
full discharge of the contract, they could recoup damages 
sustained by reason of ite performance in 2 manner different 
from the svreement, although they any hove done acte 
amounting to an acceptance". ‘he proof in this case failed 1 


to show that apnellante acce; ted the building in full dise- 


} 


i 
' 


Charge of the contract, but on the contrary did show that ! y 
they claimed damages for inferior brick used by ap»oeliants 

and reteined out of the contract price, the amount here sued ! 
fer, for that reason. ‘The taking over and veing of the 
building therefor, would not prevent them from recouping 
such damages as they may have suffered, if any there were, 
from the uve of material not permitted by the contract. As 
applicable to the fects in thie case therefore, the instrue- 


tion wes misleading and did not state the law correctly. 


7 
ee 


instruction lio. 3 told the jury tat if appellee 


“performed the contract, or substantially performed it, he — 


——— 


would have a right to recover the contract price therefor, 


hy 
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less any payments made in reduction of the eontract prices. 
Thie inetruction failed to «tate the full mensure of the 
law. It is true that a litersl or strict comrliance with a 
building contract ie not alwaye a prerequiecite to a recovery 
by a contractor, though eordincrily - subdetential compliance 
With the comtract in good frith ie sufficient. hut even if 
there were a substanti>l commlinnce with the contract in 
thie ecnree entitling snrellee to recover, yet nevertheless 
that would not neceersrily entitle him to recover the full 
contrect price and sprellees would be entitled to a deduc- 
tion therefrom of a sufficient smountto indemnify them for 
the expense of making the work conform ta thet for whieh th 
had contrscted or in ense that could not be done, a deduc- | 
tion of a sufficient amount to »ey them for such damayes | 
as they way have suffered by resson of the failure of ane | 
pellee to fully com ly with hie contrset. Keeler v. Herr, 
157 113.57; Seten v. Fenton, supra. 

The fifth instruction given for apveliee containg 
the same vice as the third and was therefore given in error. 
The following inetruection offered by aprelilants wae refused 
by the court, "The jury sre instructed that ac a matter of 
law, the plaintiff Henry Yitzserald cannet reecver under th 
declaration in this case unless, he has shown by a prepone 
derance of the evidence in the csse, a contract fully or 
substantially performed on hie oert.” “hie instruction 
clearly stated a correct principle of law applicable to the 
Case and should hove been given. For the errors above indi- 
cated the judgment of the court below will be reverged and 
the cause remanded. 

Reversed and remanded. 


Not to be reportéd in full. 
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AT AN APPELLATE COURT, Begun and held at Mt. Vernon, Illinois, on the Fourth Tuesdav 
ear of our Lord, one thousand nine hundred and eighteen, the same 
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Garret Silkina, 
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Appellee 
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Vv. Appesi from Ladieon. 


Medison Coal Corporation, 
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Appellant. 


Opinion by Higvee, J. 
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A former judgment in this caee in favor of appellee 
was reversed and the cause remanded by this court at the 
Moreh Term, 1914, the opinion being filed duly 28, 1914. 

& gecond trial was hed in the circuit court which reeulted 
in a verdict of the jury in favor of appellee ior 91800. 
This verdict wae set apide by the trial court, and s new 
trial granted which reenulted in another verdict in favor 

of appellee for the sum of $1275. Judgment wae rendered on 
thet verdict and defendant helow sppesis. 

ve have caretuliy examined the evidence in the 
present record and find thst in a11 its essential features, 
it is substantially identical with thet before this court on 
the former appeal, and ase the facts were fully sisted in 
our former opinion it is not necessary to repeat them here. 
It is sufficient to say thst this is a suit by appellee to 
recover damages for nereoneal injuries sustained by appellee 
while working for appellant in one of its wines. On Yednese 
@ny, November 1, 191), appeliee with his buddy, raul Rau, 


were engaged in operating a machine in undercutting coal in 
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a cross Gut thst was cveing opened up irom room hoa. 1 towards 
room Ho. 2 off of the fourteenth north entry on the main east 
entry of ssid mine. At about 11 o'clock A, it, on said day, 
while he was -o engaged a piece of slate fell from the roof 
of the cross cut upon sppeliee, seriously injuring him. 

While two additional counts were filed to the dee- 
larsation after the cause wae remanced Gy this court, no new 
questions apnenr to have been raised by the pleadings. The 
first additional count charges, ap did the firet original 
count, that the mine examiner of defendsnt wiliulily failed 
and omitted to inspect the rosf and to obrerve the dangerous 
material therein. The oniy difference between the two 
counts ie that the first additional count sileged “there 
existed in the root of eid cross cut and over ihe working 
place therein, a lot of dangerous and ineecure material 
which wae likely to come down and injury those engaged in 
the work of undercutting ete;* whereas the firet original 
count alleged that “there existed in the rooi of oaid cross 
cut and over the working place therein, a lot of slate, dirt, 
rock and other mterial that wae insecure and dangeroue and 
likely to come dowm at any time and injure those engaged in 
the vork of undercutting ete." Tne second additional count 
Rlleged as did the original second count thot, “The mine 
exeminer of the defendant within twelve hours preceding the 
morning of said day, went into caid crogs cut and inspected 
the working place therein and observed eaid dangerous roof at 
eaid coint and wilfully failed te place a conspicuous mark 
and sigh thereat ag notice to all men to keep out snd to 
make a dally record of the conditions in o hook kent for 


that purpose". The only difference between there two counts 
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is thet the second additional count 2lleged “that there 
existed in the roof of said cross-cut and over the working 
piace thercin, a iot of dangerous risterial which was likely 
to come dowm at any time ete.", whereas the second original 
count slleged that “there existed in the roof of anid crosses 
cut ond cver the working place therein, 1 ict of loose, 
cracked and dangerous slate, dirt, rock and other material 
which wan likely to come down at any time, ete”. 

There is no evidence in the record contradicting 


the testimony of the wine examiner thet i.e examined the | 


| 
roof in question at sbout three o'clock on the morning of | 


November 1, and made nis daily record of the ssme, and there 
is algo no dispute as to the feet thxt he did not mark the 
place ae dangerous. Practically the only cuestion to be 
determined uncer the pleadings unon ki Wickes eee any 
contest whatever in the xen proofs is whether or not the 


errr 


roof was in a dangeroue condition st the time the wine ex- 


Se ———nr See _—_—— i 
aminer examined it. Thier is the principal queretion which 
ee eee 


was considered by this court on the former anoesl, in whieh 
the judgment wee reversed, becsuse the findings of the trial 
judge, vefore whom the case wae tried without a jury, were 
manifestly against the weight of the evicence. in this 
care, ae in the former care appenied to this court, apoel- 
lant's mine examiner tectified ve examined the roof thor- 
oughly at 3 o'clock in the norning and it sounded golid. The 
Witnesser Louis Arnoléi and Fred “Uryer, who went into the 
cross-cut about & o'clock in the corning, both testified 
they sounded the reof and found it solid. Arnoldi testified 
that at 10 o'clock in the morning he set = prop in the crose 


cut at the order of the fece bows; that he then scunded the 
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part of the roof which afterwards fell and it wee enlid, 
The face boss Tremgen teatified he anv annellee sound th 
part which fell just before the prop wae sect and it was 
solid snd all the witnesser agree thet the rlace where th 
prop was set did not fall. 

As opposed to thie evidence anpelliece snd his 
buddy, Paul Kau testified they counded the roof on vedner- 
day morning, November 1 and it sounded crumrey and this weme 
to have been eubstantislly the same as their testimony on 
the firet trial. Apnpellee further teretified that he sounded 
the roof on kionday, Cetober 30 and it sounded drumny and thie 
ig the only material testimony in this record thet was not 
in the former. lsu corroverated appellee to some extent by 
testifying thst the iatter did esumd the roof bonday, hut 
that witness left the crorasa-cut oe he did co end did not 
heer how it sounded. Counzcel for apseliant questioned the 
truthfulness of thie testimony of appellee for the reason 
thet he did not so testify on the first triel, wut aovellee 
contende the reason he did not do so was because he was not 
interrogsted at that time on that question, 21] of which hae 
been esrefully considered by us. On the former appeal we 
held that the record then before the veart affimalivaly 
showed that the roof was eolid at the time the mine examiner 
examined it and alsc thet the dengercue condition srose softer 
the voom had veen examined by the loaders in the morning, 
and that euch being the fects in the case, apyellee, under 
the authorities therein stated and discussed, was not en- 
titled to recover damages from sppellant. The additional 
teetimony given on this triel when errefully conpidered in 
connection with all the other evidence in the case, does not 


vary the proofs sufficiently to wrrent us in reaching a 
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- oe : 
conclusion here different from that reached by us on the 
former hearing. in accordance with our views of the proofs 


ae expreseed in our fomrer opinion, wiich murt prevail here 


the judgment in this case will be revereed and the cause 


remanded. 


Reversed and remanded. 


hot to be reported in full. 








7 









- 
a 
















- — — 
BAS Na ee YG wensser Fudt tier? savtwltho exad woleulonos 
- -_ 3 - 


gieootg o2f Ie sWaty aso mtiw potishagoss af .univeesdn xonxe't 
7 _ > _ 


,o%9 Lgevertg teire Mois ,matakge georol aio mk Sess etree LE: 


Sung wis Site Hagtavat of Cikw aeao adit nz tnomgbdut ont 
»_ 


 bobnemes 


Lbetnmrset bse boetroaveA 


List at bottoaexs of oF Jou 


I, CHARLES C. JOHNSON, Clerk of the Appellate Court, within and for the Fourth District of 
the State of Illinois, DO HEREBY CERTIFY, that the foregoing is a true copy of the OPINION of the 


said Appellate Court inthe above entitled cause of record in my office. 


IN TESTIMONY WHEREOF, I have set mp hand and affixed the seal of sai Court 
at Mt. Vernon, this... Sane ta i i day Sf. AL LLL 
A. D. 191.2. 
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